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MOTION FOR JUDICIAL NOTICE 

Petitioners Pico Neighborhood Association and Maria Loya 
respectfully request that this Court take judicial notice, pursuant to 
Evidence Code Sections 452 and 459, and California Rules of Court, rules 
8 .520(g) and 8.252(a), of the legislative record of the California Voting 
Rights Act (“CVRA”), compiled by LRI History LLC. The legislative 
record 1s attached as Exhibit A to the accompanying declaration of Kevin 
Shenkman, and the authenticity of that exhibit is established through that 
same declaration. 

The Court may take judicial notice of the legislative record of the 
CVRA, pursuant to California Rules of Court 8.520(g) and 8.252(a). That 
legislative record: 

(A) is relevant to the interpretation of the CVRA, and specifically 

what must be shown to establish vote dilution under the 
CVRA; 

(B) was not presented to the trial court; however, portions of the 
legislative record were referenced in arguments to the trial 
court and ultimately in the trial court’s Statement of Decision, 
and the legislative record was presented to the Court of 
Appeal below, though that court does not appear to have ruled 
on the request to take judicial notice of the legislative record 


even though it was unopposed; 


Document received by the CA Supreme Court. 


(C) 


(D) 


is Subject to judicial notice under Evidence Code 452(a), (c) 
and (h), as confirmed by the many courts that have taken 
judicial notice of legislative records, including those 
compiled by LRI History LLC (See, e.g., Planning and 
Conservation League v. Dept. of Water Resources (1998) 17 
Cal.4th 264, 271 tn. 4; Pacific Gas & Electric Co. v. Hart 
High-Voltage Apparatus Repair & Testing Co., Inc. (2017) 18 
Cal.App.5th 415, 425-26 [taking judicial notice of LRI 
History materials|.; People v. Snyder (2000) 22 Cal.4th 304, 
315, n. 5; People v. Ansell (2001) 25 Cal.4th 868, 881 fn. 20; 
and, 

does not relate to proceedings occurring after the judgment 


that is the subject of this appeal. 


Dated: May 12, 2021 Respectfully submitted, 


Shenkman & Hughes 


/s/ Kevin Shenkman 
Kevin Shenkman 


Attorneys for Petitioners 
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MEMORANDUM OF POINTS AND AUTHORITIES 

As this Court has recognized in several cases, the legislative history 
of a statute can inform the proper interpretation of that statute. (See, e.g. 
People v. Snyder (2000) 22 Cal.4th 304, 308 [“‘neither the language of 
section 83116.5 nor its legislative history supports the Court of Appeal's 
interpretation.” |; Meza v. Portfolio Recovery Associates LLC (2019) 6 
Cal.5th 844, 859 [The legislative history of section 98 corroborates that 
the statute’s language ...”].) Through this motion, Petitioners seek to have 
this Court take judicial notice of the legislative record of Senate Bill 976 
(2001-02), which was signed into law and became known as the California 
Voting Rights Act (““CVRA,” Elec. Code §$§ 14025-14032). Amici Curiae 
Senator Richard Polanco (Ret.) and Palmdale Councilmembers Juan 
Carrillo, Richard Loa and Austin Bishop requested that the Court of Appeal 
below take judicial notice of that legislative record. Though that request 
was unopposed, it appears that court never actually ruled on the request for 
judicial notice. Therefore, while it may already be part of the record before 
this Court, Petitioners seek judicial notice of the legislative record now out 


of an abundance of caution. ! 


'On page 36 of their Opening Brief, Petitioners cite to, and quote from, the 
July 1, 2002 Enrolled Bill Memorandum of SB 976, which was part of 
Exhibit A to the Motion for Judicial Notice of Amici Curiae Senator 
Polanco, et al. That Enrolled Bill Memorandum can be found at page 74 of 
the legislative record compiled by LRI History LLC and attached as Exhibit 
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LRI History LLC, a respected source for California legislative 
history, has scanned 489 pages of files from a dozen file folders. They 
contain not only staff reports for the various committees, but statements by 
the principal legislative author of Senate Bill 976, Senator Richard Polanco, 
committee worksheets and other materials, committee and roll call votes, 
endorsement letters by outside organizations, and drafts of the bill and 
amendments to it. 

California courts have taken judicial notice of legislative records 
compiled by LRI History LLC. (See, e.g., Pacific Gas & Electric Co. v. 
Hart High-Voltage Apparatus Repair & Testing Co., Inc. (2017) 18 
Cal.App.5th 415, 425-26 [taking judicial notice of LRI History materials].) 
Likewise, this Court has repeatedly recognized that legislative records are 
subject to judicial notice. (See, e.g., Planning and Conservation League v. 
Dept. of Water Resources (1998) 17 Cal.4th 264, 271 fn. 4 [We take 
judicial notice of the legislative history materials supplied by DWR.”’], 
citing Evid. Code, §$§ 452, 459; People v. Snyder (2000) 22 Cal.4th 304, 
315, fn. 5 [“We take judicial notice of ... the legislative history material of 
section 83116.5, documents we typically consult as interpretive aids in 


these circumstances.” and fn. 9 [We grant the FPPC's request to take 


A to the accompanying declaration of Kevin Shenkman. For ease of 
reference, page numbers have been added to Exhibit A to the declaration of 
Kevin Shenkman in the bottom right corner of each page — “Ex. A - ###.” 
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judicial notice of this legislative history material.”], citing Evid. Code § 452 
subd. (c); People v. Ansell (2001) 25 Cal.4th 868, 881 fn. 20.) 

As more fully discussed in Petitioners’ Opening Brief (pp. 13, 20-21, 
36-37, 39), the legislative record is relevant to the proper interpretation of 
the CVRA. Specifically, the legislative record supports Petitioners’ view 
that the Legislature intended what it said 1n the text of the CVRA: 1) that a 
violation of the CVRA “‘i1s established if it 1s shown that racially polarized 
voting occurs 1n [specified] elections”; and 2) “[t|he fact that members of a 
protected class are not geographically compact or concentrated may not 
preclude a finding of racially polarized voting, or a violation of [the 
CVRA].” (Elec. Code 14028(a) and (c).) The legislative record also 
squarely contradicts the view of the Court of Appeal below (and now 
Defendant) that to establish “dilution” under the CVRA a plaintiff must 
show that a minority community 1s geographically compact enough to 
comprise the majority (or “near-majority’’) of voters in a single-member 
district. 

The legislative record of Senate Bull 976 1s properly subject to 
judicial notice, and bears significantly on the issue certified for review. 
Therefore, this Court should grant judicial notice of the legislative record 


compiled by LRI History. 
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Dated: May 12, 2021 


Respectfully submitted, 


Shenkman & Hughes 


/s/ Kevin Shenkman 
Kevin Shenkman 


Attorneys for Petitioners 
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DECLARATION OF KEVIN SHENKMAN 

I, Kevin Shenkman, declare as follows: 

I am a partner with the law firm Shenkman & Hughes, counsel for 
the Pico Neighborhood Association and Maria Loya in this case. I am 
authorized to practice law in the State of California and submit this 
declaration in support of the Petitioners’ motion for judicial notice. What I 
have set out in this declaration 1s based on my personal knowledge, unless 
stated on information and belief. If called to testify about the facts set out 
below, I could and would do so competently. 

l. Attached to this declaration as Exhibit A 1s the legislative 
record of Senate Bill 976, introduced in 2001 and signed into law by 
Governor Davis in 2002. The attached legislative record was compiled by 
LRI History LLC. 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing 1s true and correct. 

Executed at Malibu, California on this 12th day of May 2021. 


/s/ Kevin Shenkman 
Kevin Shenkman 
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EXHIBIT A 


Ex. A- 001 
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Ex. A- 003 
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SENATE BILL No. 976 


Introduced by Senator Polanco 


February 23, 2001 


An act to add Chapter 1.5 (commencing with Section 14025) to 
Division 14 of the Elections Code, relating to voting rights. 


LEGISLATIVE COUNSEL’S DIGEST 

SB 976, as introduced, Polanco. Elections: rights of voters. 

Existing law provides for political subdivisions that encompass 
municipal areas of representation within the state. With respect to these 
municipal areas, public officials are generally elected by all of the 
voters of the political subdivision (at-large) or from districts formed 
within the political subdivision (district-based). 

Existing law generally allows the voters of the entire political 
subdivision to determine whether the elected public officials are elected 
by divisions or by the entire political subdivision. 

This bill would provide that a municipal political subdivision may 
not be subdivided in a manner that results in a denial or abridgment of 
the right of a registered voter to vote on account of membership in a 
minority race, color or language group. 

This bill would provide that a violation of its provisions shall be 
established if it 1s shown that racially polarized voting, as defined, 
occurs in elections for governing board members of a municipal 
political subdivision. It would provide that an intent to discriminate 
against a protected class, as defined, is not required to establish a 
violation of this bill. 

This bill would authorize a court to impose appropriate remedies, 
including district-based elections, and to award a prevailing nonstate or 
nonlocal government plaintiff party reasonable attorney’s fees 
consistent with specified case law as part of the costs. 
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Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 


The people of the State of California do enact as follows: 


SECTION 1. Chapter 1.5 (commencing with Section 14025) 
is added to Division 14 of the Elections Code, to read: 


CHAPTER 1.5. RIGHTS OF VOTERS 


14025. This act shall be known and may be cited as the 
California Voting Rights Act of 2001. 

14026. As used in this chapter: 

(a) “At-large method of election” means any method of 
electing members to the governing body of a municipal political 
subdivision in which the voters of the entire jurisdiction elect the 
members of the governing body, and does not include any method 
of district-based elections. 

(b) *‘District-based election” means a method of electing 
members to the governing body of a municipal political 
subdivision in which the candidate must reside within an election 
district that is a divisible part of the municipal political subdivision 
and is elected only by voters residing within that election district. 

(c) ““Minority language group’’ means persons who are 
American Indian, Asian American, Alaskan Native, or of Spanish 
heritage. 

(d) “‘Municipal political subdivision” means a geographic area 
of representation created for the provision of municipal 
government services, including, but not limited to, a city, a school 
district, a community college district, or other local district. 

(e) °“‘Protected class” means a class of voters who are members 
of a minority race, color or language group. 

(f) “Racially polarized voting” means voting in which there is 
a consistent difference in the way voters of an identifiable class 
based on a minority race, color or language group vote and the way 
the rest of the electorate vote in a municipal political subdivision. 

14027. A municipal political subdivision may not be 
subdivided in a manner that results in a denial or abridgment of the 
right of any registered voter to vote on account of membership in 
a minority race, color or language group. 
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14028. (a) A violation of Section 14027 is established if it 1s 
shown that racially polarized voting occurs in elections for 
members of the governing body of a municipal political 
subdivision. 

(b) The occurrence of racially polarized voting shall be 
determined from examining results of elections in which 
candidates are members of a protected class. One circumstance 
that may be considered is the extent to which candidates who are 
members of a protected class have been elected to the governing 
body of a municipal political subdivision that is the subject of an 
action based upon Section 14027. 

(c) The fact that members of a protected class are not 
geographically compact or concentrated may not preclude a 
finding of racially polarized voting, but may be a factor in 
determining an appropriate remedy. 

(d) Proof of an intent on the part of the voters or elected 
officials to discriminate against a protected class is not required. 

14029. Upon a finding of a violation of Section 14027, the 
court shall implement appropriate remedies, including the 
imposition of district-based elections in place of at-large districts, 
that are tailored to remedy the violation. 

14030. In any action to enforce Section 14027, the court shall 
allow the prevailing plaintiff party, other than the state or political 
subdivision thereof, a reasonable attorney’s fee consistent with the 
standards established in Serrano v. Priest (1977) 20 Cal.3d 25, at 
pages 48 and 49, as part of the costs. Prevailing plaintiff parties, 
other than the state or political subdivision thereof, shall recover 
their expert witness fees and expenses as part of the costs. 


oD 
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AMENDED IN SENATE MAY 1, 2001 


SENATE BILL No. 976 


Introduced by Senator Polanco 


February 23, 2001 


An act to add Chapter 1.5 (commencing with Section 14025) to 
Division 14 of the Elections Code, relating to voting rights. 


LEGISLATIVE COUNSEL’S DIGEST 

SB 976, as amended, Polanco. Elections: rights of voters. 

Existing law provides for political subdivisions that encompass 
musterpat areas of representation within the state. With respect to these 
munterpat areas, public officials are generally elected by all of the 
voters of the political subdivision (at-large) or from districts formed 
within the political subdivision (district-based). 

Existing law generally allows the voters of the entire political 
subdivision to determine whether the elected public officials are elected 
by divisions or by the entire political subdivision. 

This bill would provide that a+muntetpat-pehteatsubdristenamey 
notbe-subdivided an at-large method of election, as defined, may not 
be imposed or applied in a manner that results in a-dentat the dilution 


or nero of ~ “on of Seen Weems tana 


o—eolore sase—sreup registered 

aes ia are eusiiaia a a nent ie as is defined, by impairing 

their ability to elect candidates of their choice or to influence the 
outcome of an election. 

This bill would provide that a violation of its provisions shall be 

established if it is shown that racially polarized voting, as defined, 

occurs in elections for governing board members of a #HeHtetpat 


political subdivision, among other things. It would provide that an 
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intent to discriminate against a protected class, as defined, 1s not 
required to establish a violation of this bill. 

This bill would authorize a court to impose appropriate remedies, 
including district-based elections, and to award a prevailing nonstate or 
nonlocal government plaintiff party reasonable attorney’s fees 
consistent with specified case law as part of the costs. 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 


The people of the State of California do enact as follows: 


l SECTION 1. Chapter 1.5 (commencing with Section 14025) 
2 1s added to Division 14 of the Elections Code, to read: 

. 

+ CHAPTER 1.5. RIGHTS OF VOTERS 

5 

6 14025. This act shall be known and may be cited as the 
7 California Voting Rights Act of 2001. 

8 14026. As used in this chapter: 

9 Ate pete et eee te ete 
TQ) ebeeteescseceabpees to te eee chee sete 

11 subdivision in-which the voters-of the entire irisdietion elk 

]2 peeebes-eHthecosesss Beckles = ecnec 


13) ehesttet-baseceteetrons- 

14 (a) “At-large method of election” means any of the following 
15. methods of electing members to the governing body of a political 
16 subdivision, and does not include any method of district-based 
17 elections: 


18 (1) One in which the voters of the entire Jurisdiction elect the 
19 members to the governing body. 
20 (2) One in which the candidates are required to reside within 


21 given areas of the jurisdiction and the voters of the entire 
22. jurisdiction elect the members to the governing body. 


23 (3) One which combines at-large elections with district-based 
24 elections. 
25 (b) “‘District-based election” means a method of electing 


26 members to the governing body of a #meetpalt political 
27 subdivision in which the candidate must reside within an election 
28 district that is a divisible part of the-nauntetpat political subdivision 
29 and is elected only by voters residing within that election district. 
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herttage: 

(c) “Political subdivision” means a geographic area of 
representation created for the provision of sawatetpat government 
services, including, but not limited to, a city, a school district, a 
community college district, or other—teeatdistrtet district 
organized pursuant to state law. 


(d) “‘Protected class’”’ means a class of voters who are members 
of a minority race, color or language group, as this class is 
referenced and defined in the federal Voting Rights Act (42 U.S.C. 
Sec. 1973 et seq.). 
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(e) “Racially polarized voting” means voting in which there is 
a difference in the choice of candidates or other electoral choices 
that are preferred by voters in the protected class, and in the choice 
of candidates and electoral choices that are preferred by voters in 
the rest of the electorate. The methodologies for estimating group 
voting behavior as approved in applicable federal cases to enforce 
the federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.) to 
establish racially polarized voting may be used for purposes of this 
section to prove that elections are characterized by racially 
polarized voting. 

14027. An at-large method of election may not be imposed or 
applied in a manner that results in the dilution or the abridgment 
of the rights of registered voters who are members of the protected 
class, as provided in Section 14028, by impairing their ability to 
elect candidates of their choice of their ability to influence the 
outcome of an election. 

14028. (a) A violation of Section 14027 is established if it 1s 
shown that racially polarized voting occurs in elections for 
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members of the governing body of a—emtetpat peltiecat 


subdevisten political subdivision or in elections incorporating 
other electoral choices by the voters of the political subdivision. 
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(b) The occurrence of racially polarized voting shall be 
determined from examining results of elections in which 
candidates are members of a protected class or elections involving 
ballot measures, or other electoral choices that affect the rights 
and privileges of members of the protected class. One 
circumstance that may be considered is the extent to which 
candidates who are members of a protected class have been elected 
to the governing body of a political subdivision that is the subject 
of an action based on Section 14027 and this section. In multi-seat 
at-large districts, where the number of candidates who are 
members of a protected class is fewer than the number of seats 
available, the relative group-wide support received by candidates 
from members of the protected class shall be the basis for the racial 
polarization analysis. 

(c) The fact that members of a protected class are not 
geographically compact or concentrated may not preclude a 
finding of racially polarized voting, but may be a factor in 
determining an appropriate remedy. 

(d) Proof of an intent on the part of the voters or elected 
officials to discriminate against a protected class is not required. 

(e) Other factors such as the history of discrimination, the use 
of electoral devices or other voting practices or procedures that 
may enhance the dilutive effects of at-large elections, denial of 
access to those processes determining which groups of candidates 
will receive financial or other support in a given election, the 
extent to which members of the protected class bear the effects of 
past discrimination in areas such as education, employment, and 
health, which hinder their ability to participate effectively in the 
political process, and the use of overt or subtle racial appeals in 
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political campaigns, may also be introduced as evidence but these 
factors are not necessary to establish a violation of this section. 

14029. Upon a finding of a violation of Section 14027 and 
Section 14028, the court shall implement appropriate remedies, 
including the imposition of district-based elections +7-pleee-of 

istrrets, that are tailored to remedy the violation. 

14030. In any action to enforce Section 14027, the court shall 
allow the prevailing plaintiff party, other than the state or political 
subdivision thereof, a reasonable attorney’s fee consistent with the 
standards established in Serrano v. Priest (1977) 20 Cal.3d 25, at 
including pages 48 and 49, as part of the costs. Prevailing plaintiff 
parties, other than the state or political subdivision thereof, shall 
recover their expert witness fees and expenses as part of the costs. 

14031. This chapter is enacted to implement the guarantees 
of Section 7 of Article I and of Section of Article I of the California 
Constitution. 
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AMENDED IN ASSEMBLY MARCH 18, 2002 
AMENDED IN SENATE MAY 1, 2001 


SENATE BILL No. 976 


Introduced by Senator Polanco 


February 23, 2001 


An act to add Chapter 1.5 (commencing with Section 14025) to 
Division 14 of the Elections Code, relating to voting rights. 


LEGISLATIVE COUNSEL’S DIGEST 

SB 976, as amended, Polanco. Elections: rights of voters. 

Existing law provides for political subdivisions that encompass areas 
of representation within the state. With respect to these areas, public 
officials are generally elected by all of the voters of the political 
subdivision (at-large) or from districts formed within the political 
subdivision (district-based). 

Existing law generally allows the voters of the entire political 
subdivision to determine whether the elected public officials are elected 
by divisions or by the entire political subdivision. 

This bill would provide that an at-large method of election, as 
defined, may not be imposed or applied in a manner that results in the 
dilution or abridgment of the right of registered voters who are 
members of a protected class, as defined, by impairing their ability to 
elect candidates of their choice or to influence the outcome of an 
election. 

This bill would provide that a violation of its provisions shall be 
established if it 1s shown that racially polarized voting, as defined, 
occurs in elections for governing board members of a political 
subdivision, among other things. It would provide that an intent to 
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discriminate against a protected class, as defined, is not required to 
establish a violation of this bill. 

This bill would authorize a court to impose appropriate remedies, 
including district-based elections, and to award a prevailing nonstate or 
nonlocal government plaintiff party reasonable attorney’s fees and 
expenses consistent with specified case law as part of the costs. 

This bill would permit a member of a protected class to file an action 
pursuant to this bill under specified circumstances. 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 


The people of the State of California do enact as follows: 


I SECTION 1. Chapter 1.5 (commencing with Section 14025) 

2 1s added to Division 14 of the Elections Code, to read: 

3 

+ CHAPTER 1.5. RIGHTS OF VOTERS 

5 

6 14025. This act shall be known and may be cited as the 

7 California Voting Rights Act of 2001. 

8 14026. As used in this chapter: 

9 (a) “At-large method of election” means any of the following 
10 methods of electing members to the governing body of a political 
1) subclivis tOrimeese-esseseeeee ele tee eet eter 
12 eteettons: 

13 (1) One in which the voters of the entire jurisdiction elect the 
14 members to the governing body. 
15 (2) One in which the candidates are required to reside within 


16 given areas of the jurisdiction and the voters of the entire 
17 jurisdiction elect the members to the governing body. 

18 (3) One which combines at-large elections with district-based 
19 elections. 

20 (b) “‘District-based eteetten— elections’? means a method of 
21 electing members to the governing body of a political subdivision 
22 in which the candidate must reside within an election district that 
23 is adivisible part of the political subdivision and is elected only by 
24 voters residing within that election district. 

25 (c) “Political subdivision” means a geographic area of 
26 representation created for the provision of government services, 
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including, but not limited to, a city, a school district, a community 
college district, or other district organized pursuant to state law. 

(d) ‘Protected class” means a class of voters who are members 
of a amerity¥ race, color or language minority group, as this class 
is referenced and defined in the federal Voting Rights Act (42 
U.S.C. Sec. 1973 et seq.). 

(e) “Racially polarized voting” means voting in which there 1s 
a difference in the choice of candidates or other electoral choices 
that are preferred by voters in the protected class, and in the choice 
of candidates and electoral choices that are preferred by voters in 
the rest of the electorate. The methodologies for estimating group 
voting behavior as approved in applicable federal cases to enforce 
the federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.) to 
establish racially polarized voting may be used for purposes of this 
section to prove that elections are characterized by racially 
polarized voting. 

14027. An at-large method of election may not be imposed or 
applied in a manner that results in the dilution or the abridgment 
of the rights of +eg#stered voters who are members of the protected 
class, as provided in Section 14028, by impairing their ability to 
elect candidates of their choice -ef or their ability to influence the 
outcome of an election. 

14028. (a) A violation of Section 14027 is established if it 1s 
shown that racially polarized voting occurs in elections for 
members of the governing body of the political subdivision or in 
elections incorporating other electoral choices by the voters of the 
political subdivision. Elections conducted prior to the filing of an 
action pursuant to Section 14027 and this section are more 
probative to establish the existence of racially polarized voting 
than elections conducted after the filing of the action. 

(b) The occurrence of racially polarized voting shall be 
determined from examining results of elections in which 
candidates are members of a protected class or elections involving 
ballot measures, or other electoral choices that affect the rights and 
privileges of members of the protected class. One circumstance 
that may be considered in determining a violation of Section 14027 
and this section 1s the extent to which candidates who are members 
of a protected class and who are preferred by voters of the protected 
class, as determined by an analysis of voting behavior, have been 
elected to the governing body of a political subdivision that is the 


a 


Provided by LRI History LLC 


Document received by the CA Supreme Court. 


Page 11 of 23 
Ex. A- 014 


SB 976 —4— 


oO On WNMN BWN 


subject of an action based on Section 14027 and this section. In 
multiseat at-large districts, where the number of candidates who 
are members of a protected class is fewer than the number of seats 
available, the relative groupwide support received by candidates 
from members of the protected class shall be the basis for the racial 
polarization analysis. 

(c) The fact that members of a protected class are not 
geographically compact or concentrated may not preclude a 
finding of racially polarized voting, or a violation of Section 14027 
and this section, but may be a factor in determining an appropriate 
remedy. 

(d) Proof of an intent on the part of the voters or elected 
officials to discriminate against a protected class is not required. 

(e) Other factors such as the history of discrimination, the use 
of electoral devices or other voting practices or procedures that 
may enhance the dilutive effects of at-large elections, denial of 
access to those processes determining which groups of candidates 
will receive financial or other support in a given election, the 
extent to which members of the protected class bear the effects of 
past discrimination in areas such as education, employment, and 
health, which hinder their ability to participate effectively in the 
political process, and the use of overt or subtle racial appeals in 
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political campaigns are probative, but not necessary factors to 
establish a violation of Section 14027 and this section. 

14029. Upon a finding of a violation of Section 14027 and 
Section 14028, the court shall implement appropriate remedies, 
including the imposition of district-based elections, that are 
tailored to remedy the violation. 

14030. In any action to enforce Section 14027 and Section 
14028, the court shall allow the prevailing plaintiff party, other 
than the state or political subdivision thereof, a reasonable 
attorney’s fee consistent with the standards established in Serrano 
v. Priest (1977) 20 Cal.3d 25, including pages 48 and 49, and 
litigation expenses including, but not limited to, expert witness fees 
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defendant parties shall not recover any costs, unless the court finds 
the action to be frivolous, unreasonable, or without foundation. 

14031. This chapter is enacted to implement the guarantees of 
Section 7 of Article I and of Section 2 of Article I of the California 
Constitution. 

14032. Any voter who is a member of the protected class and 
who resides in a political subdivision that is the subject of an action 
filed pursuant to Sections 14027 and 14028 may file an action 
pursuant to those sections in the superior court of the county in 
10. which the political subdivision ts located. 
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AMENDED IN ASSEMBLY APRIL 9, 2002 
AMENDED IN ASSEMBLY MARCH 18, 2002 
AMENDED IN SENATE MAY 1, 2001 


SENATE BILL No. 976 


Introduced by Senator Polanco 


February 23, 2001 


An act to add Chapter 1.5 (commencing with Section 14025) to 
Division 14 of the Elections Code, relating to voting rights. 


LEGISLATIVE COUNSEL’S DIGEST 

SB 976, as amended, Polanco. Elections: rights of voters. 

Existing law provides for political subdivisions that encompass areas 
of representation within the state. With respect to these areas, public 
officials are generally elected by all of the voters of the political 
subdivision (at-large) or from districts formed within the political 
Subdivision (district-based). 

Existing law generally allows the voters of the entire political 
subdivision to determine whether the elected public officials are elected 
by divisions or by the entire political subdivision. 

This bill would provide that an at-large method of election, as 
defined, may not be imposed or applied in a manner that results in the 
dilution or abridgment of the right of registered voters who are 
members of a protected class, as defined, by impairing their ability to 
elect candidates of their choice or to influence the outcome of an 
election. 

This bill would provide that a violation of its provisions shall be 
established if it 1s shown that racially polarized voting, as defined, 
occurs in elections for governing board members of a political 
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subdivision, among other things. It would provide that an intent to 
discriminate against a protected class, as defined, is not required to 
establish a violation of this bill. 

This bill would authorize a court to impose appropriate remedies, 
including district-based elections, and to award a prevailing nonstate or 
nonlocal government plaintiff party reasonable attorney’s fees and 
expenses consistent with specified case law as part of the costs. 

This bill would permit a member of a protected class to file an action 
pursuant to this bill under specified circumstances. 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 


The people of the State of California do enact as follows: 


SECTION 1. Chapter 1.5 (commencing with Section 14025) 
is added to Division 14 of the Elections Code, to read: 


CHAPTER 1.5. RIGHTS OF VOTERS 


14025. This act shall be known and may be cited as the 
California Voting Rights Act of 2001. 
14026. As used in this chapter: 
9 (a) “At-large method of election” means any of the following 
10 methods of electing members to the governing body of a political 
11 subdivision: 


12 (1) One in which the voters of the entire jurisdiction elect the 
13. members to the governing body. 
14 (2) One in which the candidates are required to reside within 


15 given areas of the jurisdiction and the voters of the entire 
16 jurisdiction elect the members to the governing body. 


17 (3) One which combines at-large elections with district-based 
18 elections. 
19 (b) “District-based elections” means a method of electing 


20 members to the governing body of a political subdivision in which 
21 the candidate must reside within an election district that 1s a 
22 divisible part of the political subdivision and is elected only by 
23 voters residing within that election district. 

24 (c) “Political subdivision” means a geographic area of 
25 representation created for the provision of government services, 
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including, but not limited to, a city, a school district, a community 
college district, or other district organized pursuant to state law. 

(d) “Protected class” means a class of voters who are members 
of a race, color or language minority group, as this class is 
referenced and defined in the federal Voting Rights Act (42 U.S.C. 
Sec. 1973 et seq.). 

(e) “Racially polarized voting’ means voting in which there is 
a difference in the choice of candidates or other electoral choices 
that are preferred by voters in the protected class, and in the choice 
of candidates and electoral choices that are preferred by voters in 
the rest of the electorate. The methodologies for estimating group 
voting behavior as approved in applicable federal cases to enforce 
the federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.) to 
establish racially polarized voting may be used for purposes of this 
section to prove that elections are characterized by racially 
polarized voting. 

14027. An at-large method of election may not be imposed or 
applied in a manner that results in the dilution or the abridgment 
of the rights of voters who are members of the protected class, as 

defined in Section 14026, by impairing 
their ability to elect candidates of their choice or their ability to 
influence the outcome of an election. 

14028. (a) A violation of Section 14027 is established if it 1s 
shown that racially polarized voting occurs in elections for 
members of the governing body of the political subdivision or in 
elections incorporating other electoral choices by the voters of the 
political subdivision. Elections conducted prior to the filing of an 
action pursuant to Section 14027 and this section are more 
probative to establish the existence of racially polarized voting 
than elections conducted after the filing of the action. 

(b) The occurrence of racially polarized voting shall be 
determined from examining results of elections in which 
candidates are members of a protected class or elections involving 
ballot measures, or other electoral choices that affect the rights and 
privileges of members of the protected class. One circumstance 
that may be considered in determining a violation of Section 14027 
and this section 1s the extent to which candidates who are members 
of a protected class and who are preferred by voters of the 
protected class, as determined by an analysis of voting behavior, 
have been elected to the governing body of a political subdivision 
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that is the subject of an action based on Section 14027 and this 
section. ## Elections in multiseat at-large districts, where the 
number of candidates who are members of a protected class is 
fewer than the number of seats available, the relative groupwide 
support received by candidates from members of the protected 
class shall be the basis for the racial polarization analysis. 

(c) The fact that members of a protected class are not 
geographically compact or concentrated may not preclude a 
finding of racially polarized voting, or a violation of Section 
14027 and this section, but may be a factor in determining an 
appropriate remedy. 

(d) Proof of an intent on the part of the voters or elected 
officials to discriminate against a protected class is not required. 

(e) Other factors such as the history of discrimination, the use 
of electoral devices or other voting practices or procedures that 
may enhance the dilutive effects of at-large elections, denial of 
access to those processes determining which groups of candidates 
will receive financial or other support in a given election, the 
extent to which members of the protected class bear the effects of 
past discrimination in areas such as education, employment, and 
health, which hinder their ability to participate effectively in the 
political process, and the use of overt or subtle racial appeals in 
political campaigns are probative, but not necessary factors to 
establish a violation of Section 14027 and this section. 

14029. Upon a finding of a violation of Section 14027 and 
Section 14028, the court shall implement appropriate remedies, 
including the imposition of district-based elections, that are 
tailored to remedy the violation. 

14030. In any action to enforce Section 14027 and Section 
14028, the court shall allow the prevailing plaintiff party, other 
than the state or political subdivision thereof, a reasonable 
attorney’s fee consistent with the standards established in Serrano 
v. Priest (1977) 20 Cal.3d 25, including pages 48 and 49, and 
litigation expenses including, but not limited to, expert witness 
fees and expenses as part of the costs. Prevailing defendant parties 
shall not recover any costs, unless the court finds the action to be 
frivolous, unreasonable, or without foundation. 

14031. This chapter is enacted to implement the guarantees of 
Section 7 of Article I and of Section 2 of Article II of the California 
Constitution. 
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1 14032. Any voter who is a member of the protected class and 
2 who resides in a political subdivision that is the subject of an action 
3 filed pursuant to Sections 14027 and 14028 may file an action 
4 pursuant to those sections in the superior court of the county in 
5 which the political subdivision is located. 
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AMENDED IN ASSEMBLY JUNE I1, 2002 
AMENDED IN ASSEMBLY APRIL 9, 2002 
AMENDED IN ASSEMBLY MARCH 18, 2002 
AMENDED IN SENATE MAY 1, 2001 


SENATE BILL No. 976 


Introduced by Senator Polanco 


February 23, 2001 


An act to add Chapter 1.5 (commencing with Section 14025) to 
Division 14 of the Elections Code, relating to voting rights. 


LEGISLATIVE COUNSEL’S DIGEST 

SB 976, as amended, Polanco. Elections: rights of voters. 

Existing law provides for political subdivisions that encompass areas 
of representation within the state. With respect to these areas, public 
officials are generally elected by all of the voters of the political 
subdivision (at-large) or from districts formed within the political 
subdivision (district-based). 

Existing law generally allows the voters of the entire political 
subdivision to determine whether the elected public officials are elected 
by divisions or by the entire political subdivision. 

This bill would provide that an at-large method of election, as 
defined, may not be imposed or applied in a manner that results in the 
dilution or abridgment of the right of registered voters who are 
members of a protected class, as defined, by impairing their ability to 
elect candidates of their choice or to influence the outcome of an 
election. 
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This bill would provide that a violation of its provisions shall be 
established if it 1s shown that racially polarized voting, as defined, 
occurs in elections for governing board members of a political 
subdivision, among other things. It would provide that an intent to 
discriminate against a protected class, as defined, is not required to 
establish a violation of this bill. 

This bill would authorize a court to impose appropriate remedies, 
including district-based elections, and to award a prevailing nonstate or 
nonlocal government plaintiff party reasonable attorney’s fees and 
expenses consistent with specified case law as part of the costs. 

This bill would permit a member of a protected class to file an action 
pursuant to this bill under specified circumstances. 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 


The people of the State of California do enact as follows: 


SECTION 1. Chapter 1.5 (commencing with Section 14025) 
is added to Division 14 of the Elections Code, to read: 


CHAPTER 1.5. RIGHTS OF VOTERS 


14025. This act shall be known and may be cited as the 
California Voting Rights Act of 2001. 
14026. As used in this chapter: 
9 (a) “At-large method of election” means any of the following 
10 methods of electing members to the governing body of a political 
11 subdivision: 


IZ (1) One in which the voters of the entire jurisdiction elect the 
13. members to the governing body. 
14 (2) One in which the candidates are required to reside within 


15 given areas of the jurisdiction and the voters of the entire 
16 jurisdiction elect the members to the governing body. 


17 (3) One which combines at-large elections with district-based 
18 elections. 
19 (b) “‘District-based elections” means a method of electing 


20 members to the governing body of a political subdivision in which 
21 the candidate must reside within an election district that 1s a 
22. divisible part of the political subdivision and is elected only by 
23 voters residing within that election district. 
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(c) “Political subdivision” means a geographic area of 
representation created for the provision of government services, 
including, but not limited to, a city, a school district, a community 
college district, or other district organized pursuant to state law. 

(d) “Protected class” means a class of voters who are members 
of a race, color or language minority group, as this class is 
referenced and defined in the federal Voting Rights Act (42 U.S.C. 
Sec. 1973 et seq.). 

(e) “Racially polarized voting” means voting in which there 1s 
a difference, as defined in case law regarding enforcement of the 
federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.), in the 
choice of candidates or other electoral choices that are preferred 
by voters in the a protected class, and in the choice of candidates 
and electoral choices that are preferred by voters in the rest of the 
electorate. The methodologies for estimating group voting 
behavior as approved in applicable federal cases to enforce the 
federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.) to establish 
racially polarized voting may be used for purposes of this section 
to prove that elections are characterized by racially polarized 
voting. 

14027. An at-large method of election may not be imposed or 
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e-an-eteetion- applied in a manner that impairs the ability of a 
protected class to elect candidates of its choice or its ability to 
influence the outcome of an election, as a result of the dilution or 
the abridgment of the rights of voters who are members of a 
protected class, as defined pursuant to Section 14026. 

14028. (a) A violation of Section 14027 is established if it 1s 
shown that racially polarized voting occurs in elections for 
members of the governing body of the political subdivision or in 
elections incorporating other electoral choices by the voters of the 
political subdivision. Elections conducted prior to the filing of an 
action pursuant to Section 14027 and this section are more 
probative to establish the existence of racially polarized voting 
than elections conducted after the filing of the action. 

(b) The occurrence of racially polarized voting shall be 
determined from examining results of elections in which 
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eandidates-aremembers at least one candidate is a member of a 
protected class or elections involving ballot measures, or other 
electoral choices that affect the rights and privileges of members 
of the a protected class. One circumstance that may be considered 
in determining a violation of Section 14027 and this section is the 
extent to which candidates who are members of a protected class 
and who are preferred by voters of the protected class, as 
determined by an analysis of voting behavior, have been elected 
to the governing body of a political subdivision that is the subject 
of an action based on Section 14027 and this section-EHteetters+n 

In multi-seat at-large election districts, where 
the number of candidates who are members of a protected class 1s 
fewer than the number of seats available, the relative groupwide 
support received by candidates from members of the a protected 
class shall be the basis for the racial polarization analysis. 

(c) The fact that members of a protected class are not 
geographically compact or concentrated may not preclude a 
finding of racially polarized voting, or a violation of Section 
14027 and this section, but may be a factor in determining an 
appropriate remedy. 

(d) Proof of an intent on the part of the voters or elected 
officials to discriminate against a protected class is not required. 

(e) Other factors such as the history of discrimination, the use 
of electoral devices or other voting practices or procedures that 
may enhance the dilutive effects of at-large elections, denial of 
access to those processes determining which groups of candidates 
will receive financial or other support in a given election, the 
extent to which members of the a protected class bear the effects 
of past discrimination in areas such as education, employment, and 
health, which hinder their ability to participate effectively in the 
political process, and the use of overt or subtle racial appeals in 
political campaigns are probative, but not necessary factors to 
establish a violation of Section 14027 and this section. 

14029. Upon a finding of a violation of Section 14027 and 
Section 14028, the court shall implement appropriate remedies, 
including the imposition of district-based elections, that are 
tailored to remedy the violation. 

14030. In any action to enforce Section 14027 and Section 
14028, the court shall allow the prevailing plaintiff party, other 
than the state or political subdivision thereof, a reasonable 
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attorney’s fee consistent with the standards established in Serrano 
v. Priest (1977) 20 Cal.3d 25, trehidinepaces-+8-and49. 45-49, 
and litigation expenses including, but not limited to, expert 
witness fees and expenses as part of the costs. Prevailing defendant 
parties shall not recover any costs, unless the court finds the action 
to be frivolous, unreasonable, or without foundation. 

14031. This chapter is enacted to implement the guarantees of 
Section 7 of Article I and of Section 2 of Article I of the California 
Constitution. 

14032. Any voter who is a member of the a protected class and 
who resides 1n a political subdivision that+s+the-subyect-oFanr-acton 
Hled-pursuantte where a violation of Sections 14027 and 14028 
is alleged may file an action pursuant to those sections in the 
Superior court of the county 1n which the political subdivision is 
located. 
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personal health records, shall apply to test results under this section and 
shall prevail over federal law if federal law permits. 

(e) The test results to be reported to the patient pursuant to this section 
shall be recorded in the patient’s medical record, and shall be reported 
to the patient within a reasonable time period after the test results are 
received at the offices of the health care professional who requested the 
test. 

({) Notwithstanding subdivisions (a) and (b), none of the following 
clinical laboratory test results and any other related results shall be 
conveyed to a patient by Internet posting or other electronic means: 

(1) HIV antibody test. 

(2) Presence of antigens indicating a hepatitis infection. 

(3) Abusing the use of drugs. 

(4) Test results related to routinely processed tissues, including skin 
biopsies, Pap smear tests, products of conception, and bone marrow 
aspirations for morphological evaluation, if they reveal a malignancy. 

(¢) Patient identifiable test results and health information that have 
been provided under this section shall not be used for any commercial 
purpose without the consent of the patient, obtained in a manner 
consistent with the requirements of Section 56.11 of the Civil Code. 

(h) Any third party to whom laboratory test results are disclosed 
pursuant to this section shall be deemed a provider of administrative 
services, as that term is used in paragraph (3) of subdivision (c) of 
Section 56.10 of the Civil Code, and shall be subject to all limitations 
and penalties applicable to that section. 

(1) A patient may not be required to pay any cost, or be charged any 
fee, for electing to receive his or her laboratory results in any manner 
other than by Internet posting or other electronic form. 

(j) A patient or his or her physician may revoke any consent provided 
under this section at any time and without penalty, except to the extent 
that action has been taken in reliance on that consent. 


CHAPTER 129 


An act to add Chapter 1.5 (commencing with Section 14025) to 
Division 14 of the Elections Code, relating to voting rights. 


[Approved by Governor July 9, 2002. Filed with 
Secretary of State July 9, 2002. | 
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704 STATUTES OF 2002 [Ch. 129] 
The people of the State of California do enact as follows: 


SECTION 1. Chapter 1.5 (commencing with Section 14025) is 
added to Division 14 of the Elections Code, to read: 


CHAPTER 1.5. RIGHTS OF VOTERS 


14025. This act shall be known and may be cited as the California 
Voting Rights Act of 2001. 

14026. As used in this chapter: 

(a) “At-large method of election” means any of the following 
methods of electing members to the governing body of a political 
subdivision: 

(1) One in which the voters of the entire jurisdiction elect the 
members to the governing body. 

(2) One in which the candidates are required to reside within given 
areas of the jurisdiction and the voters of the entire jurisdiction elect the 
members to the governing body. 

(3) One which combines at-large elections with district-based 
elections. 

(b) *‘District-based elections’’ means a method of electing members 
to the governing body of a political subdivision in which the candidate 
must reside within an election district that is a divisible part of the 
political subdivision and is elected only by voters residing within that 
election district. 

(c) “Political subdivision’’ means a geographic area of representation 
created for the provision of government services, including, but not 
limited to, a city, a school district, a community college district, or other 
district organized pursuant to state law. 

(d) “Protected class’’ means a class of voters who are members of a 
race, color or language minority group, as this class is referenced and 
defined in the federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.). 

(e) “Racially polarized voting’? means voting in which there is a 
difference, as defined in case law regarding enforcement of the federal 
Voting Rights Act (42 U.S.C. Sec. 1973 et seq.), in the choice of 
candidates or other electoral choices that are preferred by voters in a 
protected class, and in the choice of candidates and electoral choices that 
are preferred by voters in the rest of the electorate. The methodologies 
for estimating group voting behavior as approved in applicable federal 
cases to enforce the federal Voting Rights Act (42 U.S.C. Sec. 1973 et 
seq.) to establish racially polarized voting may be used for purposes of 
this section to prove that elections are characterized by racially polarized 
voting. 
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14027. An at-large method of election may not be imposed or 
applied in a manner that impairs the ability of a protected class to elect 
candidates of its choice or its ability to influence the outcome of an 
election, as a result of the dilution or the abridgment of the rights of 
voters who are members of a protected class, as defined pursuant to 
Section 14026. 

14028. (a) A violation of Section 14027 is established if it 1s shown 
that racially polarized voting occurs in elections for members of the 
governing body of the political subdivision or in elections incorporating 
other electoral choices by the voters of the political subdivision. 
Elections conducted prior to the filing of an action pursuant to Section 
14027 and this section are more probative to establish the existence of 
racially polarized voting than elections conducted after the filing of the 
action. 

(b) The occurrence of racially polarized voting shall be determined 
from examining results of elections in which at least one candidate is a 
member of a protected class or elections involving ballot measures, or 
other electoral choices that affect the rights and privileges of members 
of a protected class. One circumstance that may be considered in 
determining a violation of Section 14027 and this section is the extent 
to which candidates who are members of a protected class and who are 
preferred by voters of the protected class, as determined by an analysis 
of voting behavior, have been elected to the governing body of a political 
subdivision that is the subject of an action based on Section 14027 and 
this section. In multiseat at-large election districts, where the number of 
candidates who are members of a protected class is fewer than the 
number of seats available, the relative groupwide support received by 
candidates from members of a protected class shall be the basis for the 
racial polarization analysis. 

(c) The fact that members of a protected class are not geographically 
compact or concentrated may not preclude a finding of racially polarized 
voting, or a violation of Section 14027 and this section, but may be a 
factor in determining an appropriate remedy. 

(d) Proof of an intent on the part of the voters or elected officials to 
discriminate against a protected class is not required. 

(e) Other factors such as the history of discrimination, the use of 
electoral devices or other voting practices or procedures that may 
enhance the dilutive effects of at-large elections, denial of access to those 
processes determining which groups of candidates will receive financial 
or other support in a given election, the extent to which members of a 
protected class bear the effects of past discrimination in areas such as 
education, employment, and health, which hinder their ability to 
participate effectively in the political process, and the use of overt or 
subtle racial appeals in political campaigns are probative, but not 
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necessary factors to establish a violation of Section 14027 and this 
section. 

14029. Upon a finding of a violation of Section 14027 and Section 
14028, the court shall implement appropriate remedies, including the 
imposition of district-based elections, that are tailored to remedy the 
violation. 

14030. In any action to enforce Section 14027 and Section 14028, 
the court shall allow the prevailing plaintiff party, other than the state or 
political subdivision thereof, a reasonable attorney’s fee consistent with 
the standards established in Serrano v. Priest (1977) 20 Cal.3d 25, 48-49, 
and litigation expenses including, but not limited to, expert witness fees 
and expenses as part of the costs. Prevailing defendant parties shall not 
recover any costs, unless the court finds the action to be frivolous, 
unreasonable, or without foundation. 

14031. This chapter is enacted to implement the guarantees of 
Section 7 of Article I and of Section 2 of Article Il of the California 
Constitution. 

14032. Any voter who is a member of a protected class and who 
resides 1n a political subdivision where a violation of Sections 14027 and 
14028 is alleged may file an action pursuant to those sections in the 
superior court of the county in which the political subdivision is located. 


CHAPTER 130 


An act to amend Section 32657 of the Streets and Highways Code, 
relating to parking authorities, and declaring the urgency thereof, to take 
effect immediately. 


[Approved by Governor July 9, 2002. Filed with 
Secretary of State July 9, 2002. |] 


The people of the State of California do enact as follows: 


SECTION 1. Section 32657 of the Streets and Highways Code is 
amended to read: 

32657. (a) Three of the members first appointed shall be designated 
by the mayor, with the approval of the legislative body, to serve for terms 
of one, two, and three years, respectively, from a date specified by the 
mayor in their appointments, and two shall be designated to serve for 
terms of four years from that date. Thereafter, members shall be 
appointed for a term of four years. All vacancies occurring during a term 
shall be filled for the unexpired term. A member shall hold office until 
his or her successor has been appointed and has qualified. 
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SENATE COMMITTEE ON ELECTIONS AND REAPPORTIONMENT 
Senator Don Perata, Chair 
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AUTHOR: 
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AMENDED: 
FISCAL: 


SUBJECT 


At large and district elections: 


De 216 
POLANCO 


Oy hy 1. 
NO 


BACKGROUND 


HRARING DATE: 
ANALYSIS BY: 


5/2701 
Darren 


rights of voters 


Existing law provides that the governing boards of local 


political jurisdictions 
or other districts) 


cities, counties, 
are generally elected by all of the 
Or -<rroOMm 


voters of the political subdivision (at-large) 
districts formed within the political subdivision 


(district—based) 


or Some combination thereor. 


and school 


Existing law generally permits the voters of the entire 
local political jurisdiction to determine via ballot 
measure whether the governing board is elected at-large or 


by districts. The processes for placing one of these 
measures on the ballot varies according to the type of 
TieLsdLCe1On. 


MOSt. Cities and school or other districts in California 
elect their governing boards using an at-large election 


system. The exceptions, 


those that elect by district, 


to be the very large cities and school districts. 


One of the most frequently cited reasons for changing from 


at-large to district elections is the need to overcome a 


history or pattern of racial inequity. 


In some instances, 


election by districts may actually be required by the 


federal Voting Rights Act. 


Gomez Vv. City of Watsonville 


(1988), the United States Supreme Court affirmed that the 

at-large elections of city council members in Watsonville, 
California had diluted the voting strength of the minority 
and ordered the city to switch to single-member 


community, 


district elections. 


In _Thornburg. v. 


Gingles 


(L966), thie 


Supreme Court announced three preconditions that a 


plaintiff first must establish to prove such a claim. The 
plaintiffs in the Watsonville case were successful in 


establishing these conditions, 


which were: 


The minority community was sufficiently concentrated 
geographically that it was possible to create a district 
in which the minority could elect its own candidate. 


The minority community was politically cohesive, in that 
minority voters usually supported minority candidates. 
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There was racially polarized voting among the majority 
community, which usually (but not necessarily always), 
voted for majority candidates rather than for the 
minority candidates. 


PROPOSED LAW 


This bill would establish criteria in state law through 
which the validity of local at-large election systems can 
be challenged in court. Specifically, this bill does all 
of the following: 


(a)Provides that a local political jurisdiction may not 
employ an at-large method of election if it results in 
the dilution or the abridgement of the rights of any 
registered voter who is a member of a minority race, 
color or language group, by impairing their ability to 
elect candidates of their choice or by impairing their 
ability to influence the outcome of an election. 


(b) Provides that a violation of this prohibition is 
established if it is shown that racially polarized 
voting occurs in elections for members of the governing 
body or in elections incorporating other electoral 
choices by the voters of the same jurisdiction. 


(c)Defines "racially polarized voting" as voting in which 
there is a difference in the choice of candidates or 
other electoral choices that are preferred by the voters 
in the protected class, and in the choice of candidates 
and electoral choices that are preferred by voters in 
the rest of the electorate. 


(d) Specifies the methodology by which racially polarized 
SB 976 (Polanco) 
Page 2 


voting may be established. 


(e)Specifies that the fact that members of a protected 
class are not geographically compact or concentrated may 
not preclude a finding of racially polarized voting, but 
may be a factor in determining an appropriate remedy. 


(f)States that proof of an intent on the part of the 
voters or elected officials to discriminate against a 
protected class is not required. 


(g)Delineates other factors that may be introduced as 
evidence in order to establish a violation. 


(h) Authorizes a court to impose appropriate remedies, 
including district-—based elections, and to award a 
prevailing non-state or non-local government plaintiff 
party reasonable attorney's fees consistent with 
specified case law as part of the costs. 
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COMMENTS 


1.According to the author, this bill addresses the problems 
associated with block voting, particularly those 
associated with racial or ethnic groups. This is 
important for a state like California to address due to 
its diversity. 


Z2.This bill establishes criteria when met, that would serve 
to prohibit the use of at-large elections in local 
Jurisdictions. Unlike the preconditions established by 
the Supreme Court in Thornburg v. _Gingles. , this bill does 
not reguire that the minority community be geographically 
compact or concentrated. If a minority community is not 
sufficiently geographically compact to ensure that it can 
elect one of their members from a district, what is 
gained by eliminating the at-large election system? 


3.Several bills seeking to promote the use of 
district—-based elections over at-large elections have 
been pursued in the past. Last year, AB 8 (Cardenas) 
which sought to eliminate the at-large election system 
within the Los Angeles Community College District, was 
vetoed by the Governor. In his veto message, the 
Governor stated that the decision to create single-member 
trustee areas is best made at the local level, not by the 
state. AB 172 (Firebaugh) of 1999, which would have 
prohibited at-large elections for specified K-12 school 
districts, passed this committee but died in the Senate 
Committee on Education. 


POSITIONS 


Sponsor: Joaquin Avila, former President, MALDEF; public 
interest attorney 


Support: Mexican American Legal Defense and Educational 
Fund 
Oppose: None received 
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Author 


This bill establishes criteria in state law 


through which the validity of at-large election systems can 
be challenged in court. 


ANALYSIS 


boards: of Jocal political jJurisdicerons 
and school or other districts) 


counties, 


Existing law provides that the governing 
(1.e., cities, 
are generally 


elected by all of the voters of the political subdivision 


(at-large) 
Subd1V71S210n 


or from districts formed within the political 
(district—based) 


Or some combination thereof. 


Existing law generally permits the voters of the entire 
local political jurisdiction to determine via ballot 
measure whether the governing board is elected at-large or 


by Gel 31ers. 


The processes for placing one of these 


measures on the ballot varies according to the type of 


JULCESOLelL1On. 


CONTINUED 


55: 9 16 
Page 


Most cities and school or other districts in California 
elect their governing boards using an at-large election 


system. 


The exceptions, 


those that elect by district, tend 


to be the very large cities and school districts. 


One of the most frequently cited reasons for changing from 
at-large to district elections is the need to overcome a 


history or pattern of racial inequity. 


In some instances, 


election by districts may actually be required by the 
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federal Voting Rights Act. In Gomez v. City of Watsonville 
(1988), the United States Supreme Court affirmed that the 
at-large elections of city council members in Watsonville, 
California had diluted the voting strength of the minority 
community, and ordered the city to switch to single-member 
district elections. Lm ,- Thornburg. V. Gingles (1986), the 
Supreme Court announced three preconditions that a 

plaintiff first must establish to prove such a claim. The 
plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: 


1.The minority community was sufficiently concentrated 
geographically that it was possible to create a district 
in which the minority could elect its own candidate. 


2.The minority community was politically cohesive, in that 
minority voters usually supported minority candidates. 


3.There was racially polarized voting among the majority 
community, which usually (but not necessarily always), 
voted for majority candidates rather than for the 
minority candidates. 


Specifics of SB 976: 
1l.Enacts the California Voting Rights Act of 2001. 


2.Provides that an at-large method of election may not be 
imposed or applied in a manner that results in the 
dilution or abridgement of the right of registered voters 
who are members of a protected class by impairing their 
ability to elect candidates of their choice or to 
influence the outcome of an election. 


SismECR Re 
Page 


3.Provides that a violation of the bill is to be 
established if it is shown that racially polarized voting 
occurs in election for governing boards of a political 
Subdivision or in elections incorporating other electoral 
choices by the voters of the political subdivision. 


4.Specifies that the occurrence of racially polarized 
voting shall be determined from examining results of 
elections in which candidates are members of a protected 
class or elections involving ballot measures, or other 
electoral choices that affect the rights and privileges 
of members of the protected class. One circumstance that 
may be considered is the extent to which candidates who 
are members of a protected class have been elected to the 
governing body of a political subdivision that is the 
Subject of an action based on this bill. In multi-seat 
at-large districts, where the number of candidates who 
are members of a protected class is fewer than the number 
of seats available, the relative group-wide support 
received by candidates from members of the protected 
class shall be the basis for the racial polarization 
analysis. 


5.States that proof of an intent on the part of the voters 
or elected officials to discriminate against a protected 
class 1S not required. 


6.Specifies that other factors such as the history of 
discrimination, the use of electoral devices or other 
voting practices or procedures that may enhance the 


Provided by LRI History LLC 


Document received by the CA Supreme Court. 


Page 5 of 37 
Ex. A- 040 


dilutive effects of at-large elections, denial of access 
to those processes determining which groups of candidates 
will receive financial or other support in a given 
election, the extent to which members of the protected 
class bear the effects of past discrimination in areas 
such as education, employment, and health, which hinder 
their ability to participate effectively in the political 
process, and the use of overt or subtle racial appeals in 
political campaigns, may also be introduced as evidence 
but these factors are not necessary to establish a 
violation of this section. 


7.Authorizes a court to impose appropriate remedies, 
including district-based elections, and to award a 


Sismee wes: 
Page 


prevailing non-state or non-local government plaintiff 
party reasonable attorney's fees consistent with 
specified case law as part of the costs. 


The bill defines: 


1."At-large method of election" as any of the following 
methods of electing members to the governing body of a 
political subdivision, and does not include any method of 
district-based elections: 


A. One in which the voters of the entire jurisdiction 
elect the members to the governing body. 


B. One in which the candidates are required to reside 
within given areas of the jurisdiction and the voters 
of the entire jurisdiction elect the members to the 
governing body. 


on One which combines at-large elections with 
district-based elections. 


1."District—-based election" as a method of electing members 
to the governing body of a political subdivision in which 
the candidate must reside within an election district 
that is a divisible part of the political subdivision and 
is elected only by voters residing within that election 
GUSErier: 


2."Political subdivision" as a geographic area of 
representation created for the provision of government 
services, including, but not limited to, a city, a school 
district, a community college district, or other district 
organized pursuant to state law. 


3."Protected class" as a class of voters who are members of 
a minority race, color or language group, as this class 
1s referenced and defined in the federal Voting Rights 
Act (42 U.S.C. Sec. 1973 et seq.). 


4."Racially polarized voting" means voting in which there 
is a difference in the choice of candidates or other 
electoral choices that are preferred by voters in the 
protected class, and in the choice of candidates and 
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Page 


electoral choices that are preferred by voters in the 
rest of the electorate. The methodologies for estimating 
group voting behavior as approved in applicable federal 
cases to enforce the federal Voting Rights Act (42 U.S.C. 
Sec. 1973 et seq.) to establish racially polarized voting 
may be used for purposes of this section to prove that 
elections are characterized by racially polarized voting. 


Comments 
According to the author, this bill addresses the problems 
associated with block voting, particularly those associated 
with racial or ethnic groups. This iS important for a 
state like California to address due to its diversity. 


PiloclG. §PPacl & Appropriation: No Fiscal Coms? No 
Local: No 


DLW:jk 5/8/01 Senate Floor Analyses 


SUPPORT /OPPOSITION: NONE RECEIVED 
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McClintock, McPherson, Morrow, Oller, Poochigian 


SUBUECL . 2 BRlections: rights of voters 
SOURCE : 7 bw gre aa 
DIGEST : This bill establishes criteria in state law 


through which the validity of at-large election systems can 


be challenged in court. 


ANALYSIS. : Existing law provides that the governing 


boards of local political jurisdictions (1.e., cities, 
counties, and school or other districts) are generally 


elected by all of the voters of the political subdivision 
(at-large) or from districts formed within the political 
subdivision (district—-based) or some combination thereof. 


CONTINUED 


Existing law generally permits the voters of the entire 
local political jurisdiction to determine via ballot 
measure whether the governing board is elected at-large 
by districts. The processes for placing one of these 
measures on the ballot varies according to the type of 


Jurisdiction. 


MoOst..Gitizes and sehool or other distrmerts if California 
elect their governing boards using an at-large election 
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system. The exceptions, those that elect by district, tend 
to be the very large cities and school districts. 


One of the most frequently cited reasons for changing from 
at-large to district elections is the need to overcome a 
history or pattern of racial inequity. In some instances, 
election by districts may actually be required by the 
federal Voting Rights Act. In _Gomez . v. _City of Watsonville 
(1988), the United States Supreme Court affirmed that the 
at-large elections of city council members in Watsonville, 
California had diluted the voting strength of the minority 
community, and ordered the city to switch to single-member 
district elections. Li, _ | WOrinourg 7, Gingles (1986), the 
Supreme Court announced three preconditions that a 

plaintiff first must establish to prove such a claim. The 
plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: 


1.The minority community was sufficiently concentrated 
geographically that it was possible to create a district 
in which the minority could elect its own candidate. 


2.The minority community was politically cohesive, in that 
minority voters usually supported minority candidates. 


3.There was racially polarized voting among the majority 
community, which usually (but not necessarily always), 
voted for majority candidates rather than for the 
minority candidates. 


Specifics of SB 976: 


1.Enacts the California Voting Rights Act of 2001. 


SismECR Re 
Page 


2.Provides that an at-large method of election may not be 
imposed or applied in a manner that results in the 
dilution or abridgement of the right of registered voters 
who are members of a protected class by impairing their 
ability to elect candidates of their choice or to 
influence the outcome of an election. 


3.Provides that a violation of the bill is to be 
established if it is shown that racially polarized voting 
occurs in election for governing boards of a political 
Subdivision or in elections incorporating other electoral 
choices by the voters of the political subdivision. 


4.Specifies that the occurrence of racially polarized 
voting shall be determined from examining results of 
elections in which candidates are members of a protected 
class or elections involving ballot measures, or other 
electoral choices that affect the rights and privileges 
of members of the protected class. One circumstance that 
may be considered is the extent to which candidates who 
are members of a protected class have been elected to the 
governing body of a political subdivision that is the 
Subject of an action based on this bill. In multi-seat 
at-large districts, where the number of candidates who 
are members of a protected class is fewer than the number 
of seats available, the relative group-wide support 
received by candidates from members of the protected 
class shall be the basis for the racial polarization 
analysis. 
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5.States that proof of an intent on the part of the voters 
or elected officials to discriminate against a protected 
class 1S not required. 


6.Specifies that other factors such as the history of 
discrimination, the use of electoral devices or other 
voting practices or procedures that may enhance the 
dilutive effects of at-large elections, denial of access 
to those processes determining which groups of candidates 
will receive financial or other support in a given 
election, the extent to which members of the protected 
class bear the effects of past discrimination in areas 
such as education, employment, and health, which hinder 
their ability to participate effectively in the political 


5B 916 


Page 


process, and the use of overt or subtle racial appeals in 
political campaigns, may also be introduced as evidence 
but these factors are not necessary to establish a 
Violation of This section. 


7.Authorizes a court to impose appropriate remedies, 
including district-—based elections, and to award a 
prevailing non-state or non-local government plaintiff 
party reasonable attorney's fees consistent with 
specified case law as part of the costs. 


The bill defines: 


1."At-large method of election" as any of the following 
methods of electing members to the governing body of a 
political subdivision, and does not include any method of 
district—-based elections: 


Pix One in which the voters of the entire jurisdiction 
elect the members to the governing body. 


ioe One in which the candidates are required to reside 
within given areas of the jurisdiction and the voters 
of the entire jurisdiction elect the members to the 
governing body. 


or One which combines at-large elections with 
district-based elections. 


1."District—-based election" as a method of electing members 
to the governing body of a political subdivision in which 
the candidate must reside within an election district 
that is a divisible part of the political subdivision and 
1s elected only by voters residing within that election 
GtsStrier: 


2."Political subdivision" as a geographic area of 
representation created for the provision of government 
services, including, but not limited to, a city, a school 
district, a community college district, or other district 
organized pursuant to state law. 


3."Protected class" as a class of voters who are members of 
a minority race, color or language group, as this class 
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1s referenced and defined in the federal Voting Rights 
Act (42 U.S.C. Sec. 1973 et seqg.). 


4."Racially polarized voting" means voting in which there 
is a difference in the choice of candidates or other 
electoral choices that are preferred by voters in the 
protected class, and in the choice of candidates and 
electoral choices that are preferred by voters in the 
rest of the electorate. The methodologies for estimating 
group voting behavior as approved in applicable federal 
cases to enforce the federal Voting Rights Act (42 U.S.C. 
Sec. 1973 et seq.) to establish racially polarized voting 
may be used for purposes of this section to prove that 
elections are characterized by racially polarized voting. 


Comments 
According to the author, this bill addresses the problems 
associated with block voting, particularly those associated 
with racial or ethnic groups. This isS important for a 
state like California to address due to its diversity. 


FPIOCAl BFPECT_. Appropriation: No Fiscal ‘Com.% No 
Local: No 


DLW: jk 6/1/01 Senate Floor Analyses 


SUPPORT /OPPOSITION: NONE RECEIVED 
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SUBUECL . 2 BRlections: rights of voters 
SOURCE : 7 bw gre aa 
DIGEST : This bill establishes criteria in state law 


through which the validity of at-large election systems can 


be challenged in court. 


ANALYSIS. : Existing law provides that the governing 


boards of local political jurisdictions (1.e., cities, 
counties, and school or other districts) are generally 


elected by all of the voters of the political subdivision 
(at-large) or from districts formed within the political 
subdivision (district—-based) or some combination thereof. 


CONTINUED 


Existing law generally permits the voters of the entire 
local political jurisdiction to determine via ballot 
measure whether the governing board is elected at-large 
by districts. The processes for placing one of these 
measures on the ballot varies according to the type of 


Jurisdiction. 


MoOst..Gitizes and sehool or other distrmerts if California 
elect their governing boards using an at-large election 
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system. The exceptions, those that elect by district, tend 
to be the very large cities and school districts. 


One of the most frequently cited reasons for changing from 
at-large to district elections is the need to overcome a 
history or pattern of racial inequity. In some instances, 
election by districts may actually be required by the 
federal Voting Rights Act. In _Gomez . v. _City of Watsonville 
(1988), the United States Supreme Court affirmed that the 
at-large elections of city council members in Watsonville, 
California had diluted the voting strength of the minority 
community, and ordered the city to switch to single-member 
district elections. Li, _ | WOrinourg 7, Gingles (1986), the 
Supreme Court announced three preconditions that a 

plaintiff first must establish to prove such a claim. The 
plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: 


1.The minority community was sufficiently concentrated 
geographically that it was possible to create a district 
in which the minority could elect its own candidate. 


2.The minority community was politically cohesive, in that 
minority voters usually supported minority candidates. 


3.There was racially polarized voting among the majority 
community, which usually (but not necessarily always), 
voted for majority candidates rather than for the 
minority candidates. 


Specifics of SB 976: 


1.Enacts the California Voting Rights Act of 2001. 


SismECR Re 
Page 


2.Provides that an at-large method of election may not be 
imposed or applied in a manner that results in the 
dilution or abridgement of the right of registered voters 
who are members of a protected class by impairing their 
ability to elect candidates of their choice or to 
influence the outcome of an election. 


3.Provides that a violation of the bill is to be 
established if it is shown that racially polarized voting 
occurs in election for governing boards of a political 
Subdivision or in elections incorporating other electoral 
choices by the voters of the political subdivision. 


4.Specifies that the occurrence of racially polarized 
voting shall be determined from examining results of 
elections in which candidates are members of a protected 
class or elections involving ballot measures, or other 
electoral choices that affect the rights and privileges 
of members of the protected class. One circumstance that 
may be considered is the extent to which candidates who 
are members of a protected class have been elected to the 
governing body of a political subdivision that is the 
Subject of an action based on this bill. In multi-seat 
at-large districts, where the number of candidates who 
are members of a protected class is fewer than the number 
of seats available, the relative group-wide support 
received by candidates from members of the protected 
class shall be the basis for the racial polarization 
analysis. 
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5.States that proof of an intent on the part of the voters 
or elected officials to discriminate against a protected 
class 1S not required. 


6.Specifies that other factors such as the history of 
discrimination, the use of electoral devices or other 
voting practices or procedures that may enhance the 
dilutive effects of at-large elections, denial of access 
to those processes determining which groups of candidates 
will receive financial or other support in a given 
election, the extent to which members of the protected 
class bear the effects of past discrimination in areas 
such as education, employment, and health, which hinder 
their ability to participate effectively in the political 
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process, and the use of overt or subtle racial appeals in 
political campaigns, may also be introduced as evidence 
but these factors are not necessary to establish a 
Violation of This section. 


7.Authorizes a court to impose appropriate remedies, 
including district-—based elections, and to award a 
prevailing non-state or non-local government plaintiff 
party reasonable attorney's fees consistent with 
specified case law as part of the costs. 


The bill defines: 


1."At-large method of election" as any of the following 
methods of electing members to the governing body of a 
political subdivision, and does not include any method of 
district—-based elections: 


Pix One in which the voters of the entire jurisdiction 
elect the members to the governing body. 


ioe One in which the candidates are required to reside 
within given areas of the jurisdiction and the voters 
of the entire jurisdiction elect the members to the 
governing body. 


or One which combines at-large elections with 
district-based elections. 


1."District—-based election" as a method of electing members 
to the governing body of a political subdivision in which 
the candidate must reside within an election district 
that is a divisible part of the political subdivision and 
1s elected only by voters residing within that election 
GtsStrier: 


2."Political subdivision" as a geographic area of 
representation created for the provision of government 
services, including, but not limited to, a city, a school 
district, a community college district, or other district 
organized pursuant to state law. 


3."Protected class" as a class of voters who are members of 
a minority race, color or language group, as this class 
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Page 


1s referenced and defined in the federal Voting Rights 
Act (42 U.S.C. Sec. 1973 et seqg.). 


4."Racially polarized voting" means voting in which there 
is a difference in the choice of candidates or other 
electoral choices that are preferred by voters in the 
protected class, and in the choice of candidates and 
electoral choices that are preferred by voters in the 
rest of the electorate. The methodologies for estimating 
group voting behavior as approved in applicable federal 
cases to enforce the federal Voting Rights Act (42 U.S.C. 
Sec. 1973 et seq.) to establish racially polarized voting 
may be used for purposes of this section to prove that 
elections are characterized by racially polarized voting. 


Comments 
According to the author, this bill addresses the problems 
associated with block voting, particularly those associated 
with racial or ethnic groups. This isS important for a 
state like California to address due to its diversity. 


FPIOCAl BEFPECT_. Appropriation: No Fiscal ‘Com.* No 
Local: No 


SUPPORT : (Verified 1/8/02) 


Mexican American Legal Defense and Educational Fund 


DLW: jk 1/8/02 Senate Floor Analyses 


SUPPORT /OPPOSITION: SEE ABOVE 


kKkK*K x END kKkK*K* 
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BILL ANALYSIS 


SD 9-16 
Page 1 


Date of Hearing: April 2, 2002 
ASSEMBLY COMMITTEE ON ELECTIONS, REAPPORTIONMENT AND 


CONSTITUTIONAL AMENDMENTS 
John Longville, Chair 


SB 976 (Polanco) -—- As Amended: March 18, 2002 
SENATE VOTE : 24-10 
SUBJECT_ : Elections: rights of voters. 
SUMMARY. : Establishes criteria by which local at-large elections 
may be found to have abridged the rights of certain voters and 
allows for remedies. Sspecitically;, ris i111. 


1)Provides that an at-large method of election may not be 
imposed or applied in a manner that results in the dilution or 
the abridgement of the rights of voters who are members of a 
protected class by impairing their ability to elect candidates 
of their choice or their ability to influence the outcome of 
an election. 


2)Establishes that voter rights have been abridged if it is 
Shown that racially polarized voting occurs in elections for 
members of the governing body of the political subdivision or 
in elections incorporating other electoral choices by the 
voters of the political subdivision. 


3)Defines "racially polarized voting" as voting in which there 
1s a difference in the choice of candidates or other electoral 
choices that are preferred by voters in the protected class, 
and in the choice of candidates and electoral choices that are 
preferred by voters in the rest of the electorate. 


4)Provides that the existence of racially polarized voting shall 
be determined from examining results of elections in which 
candidates are members of a protected class or elections 
involving ballot measures, or other electoral choices that 
affect the rights and privileges of members of the protected 
class. In making such a determination the extent to which 
candidates who are members of a protected class and who are 
preferred by voters of the protected class have been elected 
to the governing body of the political subdivision in question 
Shall be probative. 
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5)Establishes that methodologies for estimating group voting 
behavior, aS approved in applicable federal cases to enforce 
the federal Voting Rights Act (VRA), may be used to prove that 
elections are characterized by racially polarized voting. 
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6)Specifies that proof of an intent on the part of voters or 
elected officials to discriminate against a protected class is 
not required and that the fact that members of a protected 
class are not geographically compact or concentrated may not 
preclude a finding of racially polarized voting. 
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7)Specifies that other factors, including the use or electoral 
devices or other voting practices or procedures that may 
enhance the dilutive effects of at-large elections, are 
probative but not necessary factors to establish a violation 
Or VOULNG iLgies. 


8)Provides that upon a finding of racially polarized voting the 
court shall implement appropriate remedies, including the 
imposition of district—-based elections. 


9)Provides reasonable attorney fees and litigation expenses for 
the prevailing plaintiff party in an enforcement action. 
Prevailing defendant parties shall not recover any costs, 
unless the court finds the action to be frivolous, 
unreasonable, or without foundation. 


10)Authorizes any voter who is a member of a protected class and 
who resides ina political subdivision that 1s accused of a 
violation of this legislation to file an action in the 
Superior court of the county in which the political 
Subdivision is located. 


EXISTING LAW 


1)Provides for political subdivisions that encompass areas of 
representation within the state. With respect to these areas, 
public officials are generally elected by all of the voters of 
the political subdivision (at-large), from districts formed 
within the political subdivision (district—-based), or by some 
combination thereof. 


2)Allows voters of the entire political subdivision to determine 
via a local initiative whether public officials are elected by 
divisions or by the entire political subdivision. 


Siam was 
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FISCAL EFFECT : None 
COMMENTS 
1)Purpose of the Bill - AeECOrding to the aurhor, SB: 976 


"addresses the problem of racial block voting, which is 
particularly harmful to a state like California due to its 
diversity. SB 976 provides a judicial process and criteria to 
determine if the problem of block voting can be established. 
Once the problem is judicially established, the bill provides 
courts with the authority to fashion appropriate legal 


remedies for the problem. In California, we face a unique 
Situation where we are all minorities. We need statutes to 
ensure that our electoral system is fair and open. This 


measure gives us a tool to move us in that direction: it 
identifies the problem, gives tools to deal with the problem 
and provides a solution." 


2) Legal History > In _Thornburg v. Gingles (19306) 4/70 U.S. 30; the 
United States Supreme Court announced three preconditions that 


a plaintiff first must establish to prove that an election 
system diluted the voting strength of a protected minority 
Group: 
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a) The minority community was sufficiently concentrated 
geographically that it was possible to create a district in 
which the minority could elect its own candidate. 
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b) The minority community was politically cohesive, in that 
minority voters usually supported minority candidates. 


Cc) There was racially polarized voting among the majority 
community, which usually (but not necessarily always), 
voted for majority candidates rather than for minority 
candidates. 


In _Gomez v. City of Watsonville (1988) 863 F.2d 1407, 1417, 
cert. denied, 489 US 1080, the United States Supreme Court 


affirmed that at-large elections of city council members in 
Watsonville, California had diluted the voting strength of the 
minority community, and ordered the city to switch to 
Single-member district elections. The plaintiffs in the 
Watsonville case were successful in establishing the three 
preconditions created in _Gingles 


5B 7716 
Page 4 
3) Impact of this Bill > In _Gingles. , the Supreme Court 


established three conditions that a plaintiff must meet in 
order to prove that at-large districts diluted the voting 
strength of minority communities. This bill requires that 
only two of those conditions be met, and does not require that 
a minority community be sufficiently concentrated 
geographically to create a district in which the minority 
community could elect its own candidate. As such, this bill 
would presumably make it easier to successfully challenge 
at-large districts. Given that this bill applies to all local 
districts that elect candidates at-large, the impact of this 
bill could be significant. If the minority community is not 
sufficiently geographically compact, it 1s unclear what 
benefit would result from eliminating at-large elections. 


4)Previous Legislation : AB 8 (Cardenas) of 1999, which sought 


to eliminate the at-large election system within the Los 
Angeles Community College District, was vetoed by the 
Governor. In his veto message, the Governor stated that the 
decision to create single-member districts was best made at 
the local level, and not by the state. AB 17/2 (Firebaugh) of 
1999, proposed to prohibit at-large elections for specified 
K-12 school districts. That bill was approved by this 
committee, but was amended to an unrelated subject in the 
Senate Education Committee. 


REGTOTERED SUPPORT 7 OPPOSITION 
support 

None on file. 

~_Opposition 

None on file. 


Analysis Prepared by: Ethan Jones / E., R. & C. A. / (916) 
319-2094 
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BILL ANALYSIS 


SD 9-16 
Page 1 


Date of Hearing: April 16, 2002 
ASSEMBLY COMMITTEE ON ELECTIONS, REAPPORTIONMENT AND 


CONSTITUTIONAL AMENDMENTS 
John Longville, Chair 


SB 976 (Polanco) - As Amended: April 9, 2002 
SENATE VOTE : 24-10 
SUBJECT_ : Elections: rights of voters. 
SUMMARY. : Establishes criteria by which local at-large elections 
may be found to have abridged the rights of certain voters and 
allows for remedies. Sspecitically;, ris i111. 


1)Provides that an at-large method of election may not be 
imposed or applied in a manner that results in the dilution or 
the abridgement of the rights of voters who are members of a 
protected class by impairing their ability to elect candidates 
of their choice or their ability to influence the outcome of 
an election. 


2)Establishes that voter rights have been abridged if it is 
Shown that racially polarized voting occurs in elections for 
members of the governing body of the political subdivision or 
in elections incorporating other electoral choices by the 
voters of the political subdivision. 


3)Defines "racially polarized voting" as voting in which there 
1s a difference in the choice of candidates or other electoral 
choices that are preferred by voters in the protected class, 
and in the choice of candidates and electoral choices that are 
preferred by voters in the rest of the electorate. 


4)Provides that the existence of racially polarized voting shall 
be determined from examining results of elections in which 
candidates are members of a protected class or elections 
involving ballot measures, or other electoral choices that 
affect the rights and privileges of members of the protected 
class. In making such a determination the extent to which 
candidates who are members of a protected class and who are 
preferred by voters of the protected class have been elected 
to the governing body of the political subdivision in question 
Shall be probative. 
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5)Establishes that methodologies for estimating group voting 
behavior, aS approved in applicable federal cases to enforce 
the federal Voting Rights Act (VRA), may be used to prove that 
elections are characterized by racially polarized voting. 
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6)Specifies that proof of an intent on the part of voters or 
elected officials to discriminate against a protected class is 
not required and that the fact that members of a protected 
class are not geographically compact or concentrated may not 
preclude a finding of racially polarized voting. 
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7)Specifies that other factors, including the use or electoral 
devices or other voting practices or procedures that may 
enhance the dilutive effects of at-large elections, are 
probative but not necessary factors to establish a violation 
Or VOULNG iLgies. 


8)Provides that upon a finding of racially polarized voting the 
court shall implement appropriate remedies, including the 
imposition of district—-based elections. 


9)Provides reasonable attorney fees and litigation expenses for 
the prevailing plaintiff party in an enforcement action. 
Prevailing defendant parties shall not recover any costs, 
unless the court finds the action to be frivolous, 
unreasonable, or without foundation. 


10)Authorizes any voter who is a member of a protected class and 
who resides ina political subdivision that 1s accused of a 
violation of this legislation to file an action in the 
Superior court of the county in which the political 
Subdivision is located. 


EXISTING LAW 


1)Provides for political subdivisions that encompass areas of 
representation within the state. With respect to these areas, 
public officials are generally elected by all of the voters of 
the political subdivision (at-large), from districts formed 
within the political subdivision (district—-based), or by some 
combination thereof. 


2)Allows voters of the entire political subdivision to determine 
via a local initiative whether public officials are elected by 
divisions or by the entire political subdivision. 
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FISCAL EFFECT : None 
COMMENTS 
1)Purpose of the Bill - AeECOrding to the aurhor, SB: 976 


"addresses the problem of racial block voting, which is 
particularly harmful to a state like California due to its 
diversity. SB 976 provides a judicial process and criteria to 
determine if the problem of block voting can be established. 
Once the problem is judicially established, the bill provides 
courts with the authority to fashion appropriate legal 


remedies for the problem. In California, we face a unique 
Situation where we are all minorities. We need statutes to 
ensure that our electoral system is fair and open. This 


measure gives us a tool to move us in that direction: it 
identifies the problem, gives tools to deal with the problem 
and provides a solution." 


2) Legal History > In _Thornburg v. Gingles (1986) 478 U.S. 30, 
United States Supreme Court announced three preconditions that 


a plaintiff first must establish to prove that an election 
system diluted the voting strength of a protected minority 
Group: 


a) The minority community was sufficiently concentrated 


geographically that it was possible to create a district in 
which the minority could elect its own candidate. 
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b) The minority community was politically cohesive, in that 
minority voters usually supported minority candidates. 


Cc) There was racially polarized voting among the majority 
community, which usually (but not necessarily always), 
voted for majority candidates rather than for minority 
candidates. 


In _Gomez v. City of Watsonville (1988) 863 F.2d 1407, 1417, 
cert. denied, 489 US 1080, the United States Supreme Court 


affirmed that at-large elections of city council members in 
Watsonville, California had diluted the voting strength of the 
minority community, and ordered the city to switch to 
Single-member district elections. The plaintiffs in the 
Watsonville case were successful in establishing the three 
preconditions created in _Gingles 
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3) Impact of this Bill > In _Gingles. , the Supreme Court 


established three conditions that a plaintiff must meet in 
order to prove that at-large districts diluted the voting 
strength of minority communities. This bill requires that 
only two of those conditions be met, and does not require that 
a minority community be sufficiently concentrated 
geographically to create a district in which the minority 
community could elect its own candidate. As such, this bill 
would presumably make it easier to successfully challenge 
at-large districts. Given that this bill applies to all local 
districts that elect candidates at-large, the impact of this 
bill could be significant. If the minority community is not 
sufficiently geographically compact, it 1s unclear what 
benefit would result from eliminating at-large elections. 


4)Previous Legislation : AB 8 (Cardenas) of 1999, which sought 


to eliminate the at-large election system within the Los 
Angeles Community College District, was vetoed by the 
Governor. In his veto message, the Governor stated that the 
decision to create single-member districts was best made at 
the local level, and not by the state. AB 17/2 (Firebaugh) of 
1999, proposed to prohibit at-large elections for specified 
K-12 school districts. That bill was approved by this 
committee, but was amended to an unrelated subject in the 
Senate Education Committee. 


REGTOTERED SUPPORT 7 OPPOSITION 
support 

None on file. 

~_Opposition 

None on file. 


Analysis Prepared by: Ethan Jones / E., R. & C. A. / (916) 
319-2094 
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Date of Hearing: June 4, 2002 

ASSEMBLY COMMITTEE ON JUDICIARY 
Ellen M. Corbett, Chair 
SB 976 (Polanco) - As Amended: April 9, 2002 
ORNATE VOTE _: 24-10 
SUBJECT : DISCRIMINATION: VOTING RIGHTS 
KEY qo) Ei : SHOULD THE STATE ENACT A VOTING RIGHTS ACT IN ORDER 


TO PROHIBIT AND REMEDY RACIALLY POLARIZED VOTING THAT ABRIDGES 
OR DILUTES THE RIGHT TO VOTE IN AT-LARGE ELECTION SYSTEMS? 


SYNOPSIS 


This bill, which was previously heard by the Elections, 
Reapportionment and Constitutional Amendments Committee, enacts 
a state voting rights act comparable to the federal voting 
rights act in order to address racial block voting in at-large 
elections. Unlike prior unsuccessful measures concerned with 
at-large election methods, this bill would not mandate that any 
political subdivision convert an at-large election system to a 
Single-member district system. Rather, this bill simply 
prohibits the abridgement or dilution of minority voting rights. 


SUMMARY. : Prohibits discrimination in at-large election 
GiStrices. sSpecafically,;, this bi) i 


1)Provides that an at-large method of election may not be 
employed by a political subdivision of the state in a manner 
that results in the dilution or the abridgment of the rights 
of voters who are members of a protected race, color or 
language class by impairing their ability to elect candidates 
of their choice or their ability to influence the outcome of 
an election. 


2)Prohibits racially polarized voting, as defined, in elections 
for members of the governing body of a political subdivision 
or in elections incorporating other electoral choices by the 
voters of a political subdivision. 


3)Provides that a voter may sue to enforce and a court may 
remedy violations of the act. 
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EXISTING LAW 


1)Provides for political subdivisions and the election of public 
officials by all of the voters (at-large), or from districts 
formed within the political subdivision (district—based), or 
by some combination thereof. (Elections Code sections 10505, 
10508, and 10U525% Government Code Sections 5c000—562Z200:.) 
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2)Allows voters of the entire political subdivision to determine 
by local initiative whether public officials are elected by 
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divisions or by the entire political subdivision. (Elections 
Code Section 9102.) 


FISCAL EFFECT : As currently in print, this bill is keyed 
non=-Liscal. 


COMMENTS. : The author states that SB 976 “addresses the problem 
of racial block voting, which is particularly harmful to a state 
like California due to its diversity. SB 976 provides a 
Judicial process and criteria to determine if the problem of 
block voting can be established. Once the problem is judicially 
established, the bill provides courts with the authority to 
fashion appropriate legal remedies for the problem. Bal 
California, we face a unique situation where we are all 
minorities. We need statutes to ensure that our electoral 
system is fair and open. This measure gives us a tool to move 
us in that direction: it identifies the problem, gives tools to 
deal with the problem and provides a solution." 


This Bill Addresses Racially Polarized Voting if it Impairs the 


Right of Protected Groups to Influence the Outcome of an 
Flection . This bill establishes a state Voting Rights Act much 


like the federal Voting Rights Act. Accordingly, it provides 
protections against the dilution or abridgement of the right to 
vote by members of the race, color and language groups 
recognized by the federal act. Restrictive interpretations 
given to the federal act, however, have put the cart before the 
horse by requiring that a plaintiff show that the protected 
class 1s geographically compact enough to permit the creation of 
a single-member district in which the protected class could 
elect its own candidate. This bill would avoid that problem. 


In Thornburg v. Gingles, 478 U.S. 30 (1986), the court created 
three requirements that a plaintiff must establish to prove that 
an election system diluted the voting strength of a protected 
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minority group: (1) the minority community was politically 


cohesive, in that minority voters usually supported minority 
candidates; (2) there was racially polarized voting among the 
majority community, which usually voted for majority candidates 
rather than for minority candidates; and (3) the minority 
community was sufficiently concentrated geographically that it 
was possible to create a district in which the minority could 
elect its own candidate. Prior to the Thornburg decision, there 
had been no requirement to show geographical compactness in 
order to show a violation of the federal voting rights act. 


This bill would allow a showing of dilution or abridgement of 
minority voting rights by showing the first two Thornburg 
requirements without an additional showing of geographical 
compactness. Under other decisions of the U.S. Supreme Court, 
the geographical compactness or concentration of the protected 
class within a political subdivision is a factor in determining 
whether a district may be drawn to allow that class of voters to 
elect the candidate of their choice. This bill recognizes that 
geographical concentration iS an appropriate question at the 
remedy stage. However, geographical compactness would not 
appear to be an important factor in assessing whether the voting 
rights of a minority group have been diluted or abridged by an 
at-large election system. Thus, this bill puts the voting 
rights horse (the discrimination issue) back where it sensibly 
belongs in front of the cart (what type of remedy iS appropriate 
once racially polarized voting has been shown). 


This Bill Does Not Mandate the Abolition of At-large Flection 
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Ex. A- 060 


Systems . Unlike prior legislation regarding at-large methods of 
election, discussed below, this bill does not mandate that any 
political subdivision convert at-large districts to 

Single-member districts. Instead, this bill simply prohibits 
at-large election systems from being used to dilute or abridge 

the rights of voters in protected classes. 


Author's Technical Amendments. To clarify that there is more 
than one protected class, the author properly wishes to change 
references to "the protected class" to "a protected class." 


Similarly, to avoid confusion regarding the definition of 
racially polarized voting, the author appropriately suggests 
language referencing the standard under the federal voting 
rights act. 

Thus, proposed section 14025(3) on page 3, line 7 ff, should 
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read as follows: (e) ''Racially polarized voting'' means voting 
in which there is a difference, as defined in case law regarding 
enforcement of the federal Voting Rights Act (42 U.S.C. Sec. 
1973 et seg.), in the choice of candidates or other electoral 
choices that are preferred by voters in the protected class, and 
in the choice of candidates and electoral choices that are 
preferred by voters in the rest of the electorate. The 
methodologies for estimating group voting behavior as approved 
in applicable federal cases to enforce the federal Voting Rights 
Act (42 U.S.C. Sec. 1973 et seg.) to establish racially 
polarized voting may be used for purposes of this section to 
prove that elections are characterized by racially polarized 
VOELNG:. 


In addition, to correct awkward syntax, the author prudently 
desires to reword section 14027 as follows: "An at-large method 
of election may not be imposed or applied in a manner that 
impairs the ability of a protected class to elect candidates of 
its choice or its ability to influence the outcome of an 
election, as a result of the dilution or the abridgment of the 
rights of voters who are members of a protected class, as 
defined in Section 14026." 


To clarify the intention of section 14028(b), the author 

properly proposes that the bill be amended as follows: (b) The 
occurrence of racially polarized voting shall be determined from 
examining results of elections in which at least one candidate -s— 
—are— 1S a member —s— of a protected class or elections involving 
ballot measures, or other electoral choices that affect the 
rights and privileges of members of the protected class. One 
Circumstance that may be considered in determining a violation 

of Section 14027 and this section is the extent to which 
candidates who are members of a protected class and who are 
preferred by voters of the protected class, as determined by an 
analysis of voting behavior, have been elected to the governing 
body of a political subdivision that is the subject of an action 
based on Section 14027 and this section. —tr #teettrers— In 
multiseat at-large election districts, where the number of 
candidates who are members of a protected class is fewer than 

the number of seats available, the relative groupwide support 
received by candidates from members of the protected class shall 
be the basis for the racial polarization analysis. 
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The author also desires to correct the citation format in 
section 14030 to read: In any action to enforce Section 14027 
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and Section 14028, the court shall allow the prevailing 
plaintiff party, other than the state or political subdivision 
thereof, a reasonable attorney's fee consistent with the 
standards established in Serrano v. Priest (1977) 20 Cal.3d 25, 

; 3 48 —erme¢- -49, and litigation expenses including, 
but not limited to, expert witness fees and expenses as part of 
the costs. Prevailing defendant parties shall not recover any 
COSts, Unless the court fands the action Co be frivolous, 
unreasonable, or without foundation. 


Finally, to clarify the syntax of section 14032, the author 
wisely suggests that it should read as follows: "Any voter who 
1s a member of a protected class and who resides in a political 
Subdivision where a violation of Sections 14027 and 14028 is 
alleged may file an action pursuant to those sections in the 
Superior court of the county in which the political subdivision 
is located." 


Prior Related Legislation, AB 8 (Cardenas) of 1999 sought to 
eliminate the at-large election system within the Los Angeles 
Community College District. That bill was vetoed by the 
Governor, who stated in his veto message that the decision to 
create single-member districts was best made at the local level. 

AB 172 (Firebaugh) of 1999 proposed to prohibit at-large 
elections for specified K-12 school districts. After passing 
the Assembly, that bill was amended to an unrelated subject in 
the Senate. 


REG LS ERED SUPPORT 7 OPPOSLTELON 
Support 
ACLU 


Joaguin Avila, Esq. 
Mexican American Legal Defense and Educational Fund (MALDEF') 


~_Opposition 
None on file 


Analysis Prepared by: Kevin G. Baker / JUD. / (916) 319-2334 
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SB 97/6 
Page 1 
SENATE THIRD READING 
SB 976 (Polanco) 
As Amended June 11, 2002 
Majority vote 
SENATE VOTE >24-10 _ 
ELECTIONS kewl JUDICIARY 6—4 
|Ayes:|Longville, Cardenas, |[Ayes: |Corbett, Dutra, Jackson, | 
| |Steinberg, Keeley, | |Longville, Shelley, | 
| | Shelley | |Steinberg, Vargas, Wayne | 
| | | | | 
| -----—- f+———-—-———-—-—-———————~——— — ~~~ ——— +——-—-—— +————-———-——-——————— ~~~ — ~~~ ~~ — | 
|Nays: |Ashburn |Nays:|Harman, Bates, Robert | 
| | |Pacheco, | 
| | | |Rod Pacheco | 
SUMMARY. : Establishes criteria by which local at-large elections 


may be found to have abridged the rights of certain voters and 
allows for remedies. Specifically, _this bill 


1)Provides that an at-large method of election may not be 
imposed or applied ina manner that impairs the ability of a 
protected class to elect candidates of its choice or its 
ability to influence the outcome of an election, as a result 
of the dilution or the abridgment of the rights of voters who 
are members of a protected class. 


2)Establishes that voter rights have been abridged if it is 
shown that racially polarized voting occurs in elections for 
members of the governing body of the political subdivision or 
in elections incorporating other electoral choices by the 
voters of the political subdivision. 


3)Defines "racially polarized voting" as voting in which there 
1s a difference in the choice of candidates or other electoral 
choices that are preferred by voters in the protected class, 
and in the choice of candidates and electoral choices that are 
preferred by voters in the rest of the electorate. 


4)Provides that the existence of racially polarized voting shall 
be determined from examining results of elections in which at 


Siam M ae 
Page 2 


least one candidate is a member of a protected class or 
elections involving ballot measures, or other electoral 
choices that affect the rights and privileges of members of a 
protected class. In making such a determination the extent to 
which candidates who are members of a protected class and who 
are preferred by voters of the protected class have been 
elected to the governing body of the political subdivision in 
question shall be probative. 


5)Establishes that methodologies for estimating group voting 
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behavior, aS approved in applicable federal cases to enforce 
the federal Voting Rights Act (VRA), may be used to prove that 
elections are characterized by racially polarized voting. 


6) Specifies that proof of an intent on the part of voters or 
elected officials to discriminate against a protected class is 
not required and that the fact that members of a protected 
class are not geographically compact or concentrated may not 
preclude a finding of racially polarized voting. 


7)Specifies that other factors, including the use of electoral 
devices or other voting practices or procedures that may 
enhance the dilutive effects of at-large elections, are 
probative but not necessary factors to establish a violation 
oF VOUCIANG rIgnes. 


8)Provides that upon a finding of racially polarized voting the 
court shall implement appropriate remedies, including the 
imposition of district—-based elections. 


9)Provides reasonable attorney fees and litigation expenses for 
the prevailing plaintiff party in an enforcement action. 
Prevailing defendant parties shall not recover any costs, 
unless the court finds the action to be frivolous, 
unreasonable, or without foundation. 


10)Authorizes any voter who is a member of a protected class and 
who resides ina political subdivision that 1s accused of a 
violation of this legislation to file an action in the 
Superior court of the county in which the political 
Subdivision is located. 


EXISTING LAW 


1)Provides for political subdivisions that encompass areas of 


Db 916 
Page 3 


representation within the state. With respect to these areas, 
public officials are generally elected by all of the voters of 
the political subdivision (at-large), from districts formed 
within the political subdivision (district—-based), or by some 
combination thereof. 


2)Allows voters of the entire political subdivision to determine 
via a local initiative whether public officials are elected by 
divisions or by the entire political subdivision. 


FISCAL BFEFECT : None 


COMMENTS. : According to the author, this bill “addresses the 
problem of racial block voting, which is particularly harmful to 
a state like California due to its diversity. SB 976 provides a 
judicial process and criteria to determine if the problem of 
block voting can be established. Once the problem is judicially 
established, the bill provides courts with the authority to 
fashion appropriate legal remedies for the problem. In 
California, we face a unique situation where we are all 
minorities. We need statutes to ensure that our electoral 
system is fair and open. This measure gives us a tool to move 
us in that direction: it identifies the problem, gives tools to 
deal with the problem and provides a solution." 
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In _Thornburg v. Gingles (1986) 478 U.S. 30, the United States 
Supreme Court announced three preconditions that a plaintiff 
first must establish to prove that an election system diluted 
the voting strength of a protected minority group: 
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1)The minority community was sufficiently concentrated 
geographically that it was possible to create a district in 
which the minority could elect its own candidate. 


2)The minority community was politically cohesive, in that 
minority voters usually supported minority candidates. 


3)There was racially polarized voting among the majority 
community, which usually (but not necessarily always), voted 
for majority candidates rather than for minority candidates. 


In _Gomez v. City of Watsonville (1988) 863 F.2d 1407, 1417, 
cert. denied, 489 US 1080, the United States Supreme Court 


affirmed that at-large elections of city council members in 
Watsonville, California had diluted the voting strength of the 


SD 9/6 
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minority community, and ordered the city to switch to 
Single-member district elections. The plaintiffs in the 
Watsonville case were successful in establishing the three 
preconditions created in _~Gingles 


As noted above, the Supreme Court in _Gingles. established three 
conditions that a plaintiff must meet in order to prove that 
at-large districts diluted the voting strength of minority 
communities. This bill requires that only two of those 
conditions be met, and does not require that a minority 
community be sufficiently concentrated geographically to create 
a district in which the minority community could elect its own 
candidate. As such, this bill would presumably make it easier 
to successfully challenge at-large districts. Given that this 
bill applies to all local districts that elect candidates 
at-large, the impact of this bill could be significant. If the 
minority community is not sufficiently geographically compact, 
it is unclear what benefit would result from eliminating 
at-large elections. 


AB 8 (Cardenas) of 1999, which was vetoed, sought to eliminate 
the at-large election system within the Los Angeles Community 
COLLege Districe: In his veto message, the Governor stated that 
the decision to create single-member districts was best made at 
the local level, and not by the state. AB 17/2 (Firebaugh) of 
1999, which was vetoed, proposed to prohibit at-large elections 
for specified K-12 school districts. That bill was approved by 
the Assembly, but was amended to an unrelated subject in the 
Senate Education Committee. 


Analysis Prepared by: Willie Guerrero ~ B., Ru © Ce Aw 7 
(916) 319-2094 
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BILL ANALYSIS 


|SENATE RULES COMMITTEE | SB O76) 
|Office of Senate Floor Analyses | | 
| LUZO IN StEYreeL, Surce 524 | 
1 (916) 445-6614 Fax: (916) | 
| 327-4478 | 


UNFINISHED BUSINESS 


Biwi No: SB 976 


Author: Polanco (D) 
Amended: 6/11/02 
Vote: ZA. 
SENATE ELECTIONS & REAP. COMMITTEE : =o, Oy 2701 


AYES: Alpert, Burton, Murray, Ortiz, Perata 
NOES: Brulte, Johnson, Poochigian 


SENATE FLOOR : 24-10, 1/30/02 
AYES: Alarcon, Alpert, Bowen, Burton, Chesbro, Costa, 
Dunn, ESscutia, Figueroa, Karnette, Kuehl, Machado, 
Murray, O'Connell, Ortiz, Perata, Polanco, Romero, Sher, 
Soto, Speier, Torlakson, Vasconcellos, Vincent 
NOES: Ackerman, Battin, Brulte, Johannessen, Johnson, 
Knight, McClintock, McPherson, Morrow, Poochigian 


ASSEMBLY FLOOR : 47-25, 6/20/02 - See last page for vote 
SUBIC. & Elections: rights of voters 

~SOURCE : Author 
DIGEST : This bill establishes criteria in state law 


through which the validity of at-large election systems can 
be challenged in court. 


Assembly Amendment allows a member of a protected class to 
file a court action pursuant to the bill under specified 
conditions and makes clarifying changes. 


CONTINUED 


55: 9 16 
Page 
2 


ANALYSIS. : Existing law provides that the governing 
boards Of Jocel political Jurisdictions (1.e., Cities, 
counties, and school or other districts) are generally 
elected by all of the voters of the political subdivision 
(at-large) or from districts formed within the political 
Subdivision (district—-based) or some combination thereof. 


Existing law generally permits the voters of the entire 
local political jurisdiction to determine via ballot 
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measure whether the governing board is elected at-large or 


by districts. The processes for placing one of these 
measures on the ballot varies according to the type of 
Jurisdiction. 


Most cities and school or other districts in California 
elect their governing boards using an at-large election 
system. The exceptions, those that elect by district, tend 
to be the very large cities and school districts. 


One of the most frequently cited reasons for changing from 
at-large to district elections is the need to overcome a 
history or pattern of racial inequity. In some instances, 
election by districts may actually be required by the 
federal Voting Rights Act. In _Gomez. v. _City of Watsonville 
(1988), the United States Supreme Court affirmed that the 
at-large elections of city council members in Watsonville, 
California had diluted the voting strength of the minority 
community, and ordered the city to switch to single-member 
district elections. Lit, -nOrnburg 7, Gingles (1986), the 
Supreme Court announced three preconditions that a 

plaintiff first must establish to prove such a claim. The 
plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: 


1.The minority community was sufficiently concentrated 
geographically that it was possible to create a district 
in which the minority could elect its own candidate. 


2.The minority community was politically cohesive, in that 
minority voters usually supported minority candidates. 


3.There was racially polarized voting among the majority 
community, which usually (but not necessarily always), 


SismECR Re 
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voted for majority candidates rather than for the 
minority candidates. 


Specifics of SB 976: 
L. Enacts the California Voting Rights Act of 2001. 


2. Provides that an at-large method of election may not be 
imposed or applied in a manner that impairs the ability 
of a protected class to elect candidates of its choice 
or its ability to influence the outcome of an election, 
as a result of the dilution or the abridgment of the 
rights of voters who are members of a protected class. 


3. Establishes that voter rights have been abridged if it 
1s shown that racially polarized voting occurs in 
elections for members of the governing body of the 
political subdivision or in elections incorporating 
other electoral choices by the voters of the political 
Subdivision. 


4. Defines "racially polarized voting" as voting in which 
there is a difference in the choice of candidates or 
other electoral choices that are preferred by voters in 
the protected class, and in the choice of candidates and 
electoral choices that are preferred by voters in the 
rest of the electorate. 


5. Provides that the existence of racially polarized voting 
shall be determined from examining results of elections 
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in which at least one candidate is a member of a 
protected class or elections involving ballot measures, 
or other electoral choices that affect the rights and 
privileges of members of a protected class. In making 
such a determination the extent to which candidates who 
are members of a protected class and who are preferred 
by voters of the protected class have been elected to 
the governing body of the political subdivision in 
question shall be probative. 


6. Establishes that methodologies for estimating group 
voting behavior, as approved in applicable federal cases 
to enforce the federal Voting Rights Act (VRA), may be 
used to prove that elections are characterized by 
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racially polarized voting. 


7. Specifies that proof of an intent on the part of voters 
or elected officials to discriminate against a protected 
class 1s not required and that the fact that members of 
a protected class are not geographically compact or 
concentrated may not preclude a finding of racially 
polarized voting. 


8. Specifies that other factors, including the use of 
electoral devices or other voting practices or 
procedures that may enhance the dilutive effects of 
at-large elections, are probative but not necessary 
factors to establish a violation of voting rights. 


9. Provides that upon a finding of racially polarized 
voting the court shall implement appropriate remedies, 
including the imposition of district—based elections. 


10.Provides reasonable attorney fees and litigation 
expenses for the prevailing plaintiff party in an 
enforcement action. Prevailing defendant parties shall 
not recover any costs, unless the court finds the action 
to be trivolous, Unreasonable, Or without Toundarticon. 


11.Authorizes any voter who is a member of a protected 
class and who resides ina political subdivision that is 
accused of a violation of this legislation to file an 
action in the superior court of the county in which the 
political subdivision is located. 


The bill defines: 


1."At-large method of election" as any of the following 
methods of electing members to the governing body of a 
POLIEteaL Suodivisici. 


Pos One in which the voters of the entire jurisdiction 
elect the members to the governing body. 


ise One in which the candidates are required to reside 
within given areas of the jurisdiction and the voters 
of the entire jurisdiction elect the members to the 
governing body. 
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Cc. One which combines at-large elections with 
district-based elections. 


1."District—-based elections" as a method of electing 
members to the governing body of a political subdivision 
in which the candidate must reside within an election 
district that is a divisible part of the political 
Subdivision and is elected only by voters residing within 
that election district. 


2."Political subdivision" as a geographic area of 
representation created for the provision of government 
services, including, but not limited to, a city, a school 
district, a community college district, or other district 
organized pursuant to state law. 


3."Protected class" as a class of voters who are members of 
a race, color or language minority group, as this class 
1s referenced and defined in the federal Voting Rights 
Act (42 U.S.C. Sec. 1973 et seq.). 


4."Racially polarized voting" means voting in which there 
1s a difference, as defined in case law regarding 
enforcement of the federal Voting Rights Act (42 U.S.C. 
Sec. 1973 et seq.), in the choice of candidates or other 
electoral choices that are preferred by voters ina 
protected class, and in the choice of candidates and 
electoral choices that are preferred by voters in the 
rest of the electorate. The methodologies for estimating 
group voting behavior as approved in applicable federal 
cases to enforce the federal Voting Rights Act (42 U.S.C. 
Sec. 1973 et seq.) to establish racially polarized voting 
may be used for purposes of this section to prove that 
elections are characterized by racially polarized voting. 


AB 8 (Cardenas) of 1999, which was vetoed, sought to 
eliminate the at-large election system within the Los 
Angeles Community College District. In his veto message, 
the Governor stated that the decision to create 
single-member districts was best made at the local level, 
and not by the state. 


Comments 
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According to the author, this bill "addresses the problem 
of racial block voting, which is particularly harmful to a 
state like California due to its diversity. 5B 976 
provides a judicial process and criteria to determine if 
the problem of block voting can be established. Once the 
problem is judicially established, the bill provides courts 
with the authority to fashion appropriate legal remedies 
for the problem. In California, we face a unique situation 
where we are all minorities. We need statutes to ensure 
that our electoral system is fair and open. This measure 
gives us a tool to move us in that direction: it identifies 
the problem, gives tools to deal with the problem and 
provides a solution." 
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FISCAL EFFECT Fiscal Com.: No 


Local: No 


Appropriation: No 


SUPPORT (Verified 6/20/02) 
Mexican American Legal Defense and Educational Fund 


American Civil Liberties Union 


ASSEMBLY FLOOR 

AYES: Algquist, Aroner, Calderon, Canciamilla, Cardenas, 
Cardoza, Chan, Chavez, Chu, Cohn, Corbett, Correa, Diaz, 
Dutra, Firebaugh, Florez, Frommer, Goldberg, Havice, 
Hertzberg, Jackson, Keeley, Kehoe, Koretz, Longville, 
Lowenthal, Matthews, Migden, Nakano, Nation, Negrete 
Mcleod, Oropeza, Papan, Pavley, Reyes, Salinas, Shelley, 
Simitian, Steinberg, Strom-Martin, Thomson, Vargas, 
Washington, Wayne, Wiggins, Wright, Wesson 

NOES: Aanestad, Ashburn, Bates, Bogh, Briggs, Bill 
Campbell, John Campbell, Cogdill, Cox, Daucher, Harman, 
Hollingsworth, La Suer, Leach, Leonard, Leslie, Mountjoy, 
Robert Pacheco, Rod Pacheco, Pescetti, Richman, Runner, 
Strickland, Wyland, Zettel 


DLW: jk 6/21/02 Senate Floor Analyses 
SUPPORT/OPPOSITION: SEE ABOVE 
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BILLNO: $B976 AUTHOR: Polanco DATE: 07/01/02. DATE DUE: 07109102 


~ dilute or polarize the voting populous. California is now a state of minorities and it is only fitting that our — 


According to the author, “Block voting, omg & when associated with racial OF ethnic « groups, is harmful 


appropriate legal remedies for the problem. After the 2000 census, in California, we are facing a a. 


_ open.” 7 


- ENQLLED mascot To — Rae? os 


SENATE: 24-10 _ ASSEMBLY: 47-25 CONCURRENCE: 22-13 
REVIEWEDBY: = +==~—«RECOMMENDATION: Sign [_] Veto(] 


SUMMARY: This bill enacts the California Voting Rights Act of 2001 and establishes criteria to further 


ensure that the rights of protected classes of voters are not diluted ¢ or polarized by the use of at-large 
elections. 


SPONSOR: Author 





SUPPORT: Office of Planning and Research 
OPPOSITION: None received. 
FISCAL IMPACT: No fiscal impact. 


ARGUMENTS IN SUPPORT: This is a progressive voting rights measure that will help ensure that all of 
California's voters have equal and meaningful voting rights and that at-large elections are notused to 


laws reflect this and provide reasonable _ recourse for addressing violations of our voting rights. 


ARGUMENTS IN OPPOSITION: No substantive arguments in opposition. 


BACKGROUND INFORMATION: This bill enacts the California Voting Rights Act of 2001 that is very 
similar to the federal Voting Rights Act but with one key exception. In 1985, the Supreme Court imposed 
three pre-conditions (Gingles factors) for determining if a protected class’ voting rights have been/are 


geographically compact enough that it would be a majority in a single district (and presumably elect its 
own candidate.) This bill provides that such a fi inding | is not necessary and that a protected class need 
only demonstrate the other two Gingle factors — i.e., that the minority community | is politically cohesive and _ 
usually supports minority candidates and that there | is racially polarized voting in the majority community. 


the problem of block voting can be established. Then, the bill provides courts with the authority to fashion 


situation where’ we are all minorities. Wei need Statutes to ensure that our electoral syste is fair and = 
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GOVERNOR GRAY DAVIS 
JUL -9 22 


To Members of the California State Senate: 


\ am signing SB 976. This measure — voters with a cause of action to. 
challenge at-large elections when it can be shown that a minority’s voting rights 
have been abridged or diluted. Upon a determination that a violation has ~ 
occurred, the court shall fashion appropriate remedies, including but not limited 
to single district elections. | SO ee, 


While this legistation is far from perfect, it does provide state courts with the 
ability to fashion remedies for minorities when their votes are unfairly diluted by 
the use of at-large election. Given the diverse make up of California voters, this 
legislation will help to ensure that California’s electoral system is fair, open to, 
and representative of all California voters. 


Sincerely, 


ede 


ee cteeetemmmrve st 
—— a Te 


oP aeriapelh vedi! by:the CA Supreme Court. 
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Honorable Gray Davis 


Governor of California 


Sacramento, CA 95814 


Dear Governer Davis: 


- Pursuant to your request, we have reviewed the en eee bill 
authored by Senator Polanco and, in our opinion, the title and form are sufficient and the bill, 
if chaptered, will be constitutional. The digest on the ‘sicinais bill as adopted correctly reflects 


the views of this offic ce. 
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SENATE BILL NO. 976 


- Two copies to Honorable Richard Polanco, | 


oe 


July 5, 2002 


Ve ty truly yours, 
Diane EF, Boyer-Vine 
Legislative Counsel 


By 
Micha 


= eee 


el B. Salerno 
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July 3, 2002 


The Honorable Gray Davis 
Governor 

i* Floor, State Capitol 
Sacramento, CA 95814 — 


Dear Governor Davis: 


On behalf of the National Association of Latino Elected and Appointed 
Officials (NALEO), I am writing to urge your approval of SB 976, the 
“California Voting Rights Act of 2001.” The Act enhances the ability of — 
Latino and other minority comniunities to challenge local at- -large election 
systems that diluté their Vv oting strength i in a discriminatory manner. 


SB 976 does not mandate the elimination of at-large — rather, the 
Act permits a local minority community to prove the existence of racial 
bloc voting in accordance with well-established case law by filing anaction 
in a local Superior Court. Once a violation is established, the Superior - 
Court can implement an appropriate remedy to provide the lausmeeeid 
community with greater access to the political process. 


Given the demographic changes in California, it is important that the 


_ governing boards of local jurisdictions reflect the communities they serve. 


Discriminatory election systems diminish the vitality and responsiveness _ 
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of our state’s democracy. By approving the California Voting Rights Act _ & 
of 2001, you will help ensure that all California voters have a fair “oO 
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TOPIC: - Elections: rights of voters. 
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““@ ~~ GOVERNOR'S OFFICE OF _ ENROLLED BILL 
asd PLANNING lead REPORT | 
OO “CONFIDENTIAL- Government Code $6254) a 
Department/Board oe Bill Humber/Author: 
Office of Planning and Research | SB 976/Polanco .. LAV: 6/11/02 
Sponsor: | | Related Bilis , — | Chaptering Order (if known) 
| Author | None | - - a 
{]} Admin Sponsored _ Proposal No, a (} Attachment 
| Subject: — OO 


| Elections; rights of voters 


ee e—eee—eeeeee_eeeeeoao—aooaoaoaooaoaoaaaoaoaoaoaEaaoaoaoaoaoaoaoaoaoao eee ————————————eee—e—— es re a ee or 
' 


SUMMARY | 
SB 976 would enact the California Voting Rights Act of 2001 and establish criteriato 
further ensure that the rights of protected classes al voters are not diluted or polarized - 
by the use of at- ‘farge elections. | 


aamnee == oo Tr es 


According to the author, “Block voling, particularly when associated with racial or sthnis 
groups, is harmfui to a state like California due to its diversity. SB 976 provides a 
judicial process and criteria to determine if the problem of block voting can be : 
established. Then, the bill provides courts with the authority to fashion apprepriate egal 
remedies for the problem. | 


After the 2600 census, in California, we are facing a unique situation where we are all — 
minorities. We need statutes to ensure that our electoral system is fair and open. This. 
measure gives us a tool to move in that direction, it identifies the problem and gives US 

| tools to deal with the probiem, and provides a solution. " 


RECOMMENDATION AND SUPPORTING ARGUMENTS 
SIGN — this is a progressive voling rights measure that will help ensure that all of 
California's voters have equal and meaningful voting rights and that at-large elections 
are not used to dilute or polarize the voting populous. California is now a state of | 
minorities and itis only filting that our laws reflect this and provide reasonable legal ! 
recourse for addressing violations of our voting rights -- SB 976 would do this. __ _ 


‘Depa riments That May Be Affected — 

None sis | | oe oe _ ; 
LjNew/increased (}Governor’s Legistative [_] State Mandate » Ct Urgency Clause 
Fee | Appointment Appointment SO 28 a | 
OPR Position —_ a | 
XX Sign - 





C) Defer to: 
Legislative Director Oate 


- Document received by the CA Supreme Court. 





Tara Mesick 





Provided by LRI History LLC Page 9 of 32 
Ex. A- 082 


il Number: SB 976) 


| = a Pithor: Polanco 


BACKGROUND/EXISTING LAW| 





Federal: The United States Voting Rights Act {Aci) was enacted in 1965 to help put a an 
end to discriminatory election practices (such as literacy tests) and the total resistance 

of some states in enforcing the 15th Amendment of the U.S. Constitution. Amongits ~ 
many qualities and protections, Section 2 of the Act holds that a state or politica! 
subdivision cannol impose any procedures or practices upon a voter that will abridge or 
deny that person the right to vote because of their race, color, or language ( mee 
class’). {42 USC 1973(a)) 


Section 2 of the Act was expanded in 1982 to address 14" Amendment issues and 
provided that an individual's rights would be deemed violated, “based on the totality of 
circumstances’, if itis shown thal the election/political processes were not equally open 
or available to membérs of a protected class. (42 USC 1973(b)) | 


The “totality of circumstances” test consists of seven factors that the courts may 
consider when determining a Section 2 violation — i.e., the extent of discrimination in 
that state/subdivision/district; the extent of facially polarized voting in that 
state/subdivision/districl; the extent of racial slurs in campaigns, etc. These factors 
were pul forward in a report by the Senate Judiciary Committee when amending 
Section 2 as a guide to some of the variables that should/could be considered when 
weighing these cases -- it was intended that these factors be illustrative, not 
exhaustive, and that other factors may also be relevant depending upon the claim and: 
the case facts. 


Prior to the 1982 amendments, the court's standard for proving a violation ee baie 

Act required the plaintiff to demonstrate that the activity had a discriminatory dilut 
_.e@ffect and that the responsible officials had done this inténtionally. Congress 

disagreed with this logic, and according to the sponser (Senator Dole), the new 
subsection would make it unequivocally clear that plaintiffs could pursue a Section 2 
violation by showing a discriminatory result (‘results standard”), and that intent was not 
required or even relevant. {n other words, did the totality of circumstances result ina 
protected class being denied equal access in electing representatives? 


In 1985, the Supreme Court was presented with a case involving voter dilution tigation 
“under the expanded Section 2. The Court affirmed the “results Standard” andthe - 
"totality of circumstances” test, but went on to create three new conditions for | 
determining a Section 2 violation. These conditions have become known as the 
- "Gingles factors” and hold that: (1) the minority group must be “sufficiently large and . 

_ geographicaliy compact enough to constitute a majority in a single- -member district’; (2) 

the minority group must be “politically cohesive” (minority voters support minority 

candidates); and (3) a “bloc voting majority must usually be able to defeat candidates, oie 

supported by a politically cohesive, geographically insular minority group. - 

‘aii v. aingis 1986, 478 U.S. 30) 
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In 1988, the Ninth Cireuit Court of jenn reversed a District Court decision and tuled 
that the City of Watsonville’s *...at-large system is an impermissible obstacle to the - 
ability of Hispanics to participate effectively in the political process.” The case was 
remanded back to the District Court which was ordered to draw up a plan that would 
address the violations in their entirety —i.e., the creation of appropriate districts. 
(Gomez v. Cily of Watsonville, 1988, 863 F. 24d 1407) The significance of this case is | 
that it was the first time in the Ninth Circuit that a protected class was poermren to 
challenge the process and prevailed. 


- State: Existing law governs the manner in which political/government subdivisions 
may be hpsteonpeientane local clficials elected. Elections are either at- ‘large (all the 


e The Uniform District Election Law —* that the “principal act” governs whether | 
members of a governing body of a district are elected by divisions or by the district | 
atlarge. (A “principal act” ts the law creating a particular district, agency, or typé of 
district or agency, if there is no “principal act” then the state’s general election laws: 
govern. (Elections Code Section 10503- -8) This law stipulates that if there are 
fewer than 100 voters ina district, the election will be at-large. (Elections Code 

Section 10523) 

e The District Organization Law provides a procedure for the organization, operation” 

and government of districts. alia Code Section 58000 ej seq:}- 


ANALYSIS 
SB 976 would enact the California Voting Rights Act of 2001 and do the following: 


e Define “at-large election,” “district based election,” and political subdivision. 


* Define “protected class” as a class of voters who are members of arace, color or 
language minority group pursuant to the Federal Voting Rights Act. : 


e Define “racially polarized voting” as voting when there is a “difference” (as defined by 
_ case law enforcing the Federal Voting Rights Act) in the choice of candidates or 
other electoral choices thal are preferred by voters in a protected class and inthe | 
choice of candidatés er other electoral choices preferred by voters in the rest of the | 
electorate. (The methods for estimating group voting behavior {as approved i in 7 
cases enforcing the Federal Voting Rights Act) dina be used to determine whether _ 
an election is oad — ' | 


aa ofa protected class to elect candidates of its choice or to influence an cheaiboce 
because thelr rights have been diluted or abridged (racially polarized). | 
© Provide that racially polarized voting shall be determined by examining the results of 
salah Jn in which at least o one candidate isa member of a — inane or 


- Document received: by the CA Supreme Court. 
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elections involving ballot r measures, or other electoral chien, that aftect the rights 
and privileges of members of a protected class. One circumstance that may be. 


considered in determining a violation is the extent to which protected class _ 
candidates are elected to the governing body of a subdivision that is under question. | 





° Stipulate that proof of an intent by the voters or elected officials to discriminate 
against a protected class is not required to demonstrate racially potarized voting. 
Comments: This is the same as federal law. 


e Stipulate thatthe members of a protected class do NOT have to be geographically 
compact or concentrated to demonstrate raciaily polarized voting BUT this may bea 
factor in determining an appropriate remedy. 
Comments: This is one of the three conditions that the on — added i in 
1985 for purposes of demonstrating racially polarized voting. 


« Specify that other factors (such as the history of discrimination, the use of electoral 
devices that enhance racial polarization of at large-elections, the use of racial 
appeals in political campaigns, etc.) are probative, but not necessary to establish 
violation of a protected class’ voting rights. | 
Comments: These factors are among those used in assessing the “totality of--- — 
circumstances’ to establish a results standard in federal cases. 


e Provide thatif:there is a finding of racially polarized voting, the court shall implement 
appropriate remedies, including the imposition of district-based elections that would - 
be tailored to remedy the violation. 


° Provide that the court shall allow the prevailing plaintiff with a reasonable attorney's | 
fee and litigation expenses, including expert witness fees and expenses. The _ 
prevailing defendant would NOT be entitled to recover any costs unless the court 

_. found that the action was without foundation, frivolous or unreasonable. 


¢ Provide that any voter who is a member of a protected class may file an action in the 
county superior court if they reside ina political subdivision where voling violations 
under this Act are taking place. | | 


=. COMM ENTS. 


_...... §B 976 would enact the California Voting Rights Act of 2001 thati is very similar to the 
federal Voting Rights Act but with one key exception. As noted previously, the Supreme _.°4 
Courtimposed three pre-conditions (Gingles factors) for cetermining if aprotected =~. — 
class’ voting rights have beer/are being diluted. One of the three conditions is that the. 

_ plaintiff must show that the protected class is geographically compact enough thatit 
_ would be a er ina singte district (and presumably elect iis own candidate. yo 


‘SB 976 would provide that such a finding i is NOT necessary and that a protected class | mS 
"eed only demonstrate the other two Gingle. factors —i.e., that the minority community is ae 
politically cohesive and usually supports minority candidates and thal there is pines i we 

. polarized voting in the site en | oe | : _ ae ee 


Document received by the CA Supreme Court. 


j 
I 


i: 


rae 


Provided by LRI History LLC Page 12 of 32 
Ex. A- 085 





| _ | — s = — = uthor: Polanco 


Seemingly, the central issue here | is whether one’s vais rights are beirig abridged oF 
violated, not whether the voters are geographically compact enough that they could 

elect their own representative if they were in a single district. To that end, the © 
“Assembly Judiciary Committee analysis provides a very effective visual when it refers tc 
the geographic compactness requirement as “... putting the cart before the horse ... 
this bill recognizes that geographical concentration is an appropriate question at the 

remedy stage... and... puts the voting rights horse back where it sensibly belongs -- in 

front of the cart (i. e., what lype of remedy is appropriate once racially vaeaeune voting 

has been shown.”} 


OTHER STATES’ INFORMATION 


A representative of the ACLU Voting Rights Project Office in Atlanta is not aware of wid 
states enacting a voling rights act such as this nor are two attorneys al the U.S. : 
- Department of Justice (Civil Righis Division, Voting Section). 


A Westiaw search failed to reveal any states enacting their own voting rights act. 
Several states refer to the federa! Voting Rights Act (42 USC 1998) Dut do so as 
reference and requinng compliance. 


LEGISLATIVE HISTORY 


Seg TT me, 


the Los Angeles Comat College District to establish seven trustee areas in the 
district and require members of the governing board to be elected by trustee area. 
Governor Davis vetoed this measure stating that “the decision to create singie-member 
trustee areas is best made at the local level, not by the slate. Furthermore, current law 
allows registered voters residing | in the Los Angeles Community College District to petiti 
for the creation of trustee areas.” (Note: SB 976 does not mandate district elections. ) 


FISCAL IMPACT — none to the state 
ECONOMIC IMPACT - none to the state 


LEGAL IMPACT | ) 
SB 976 could have a significant legal impact on the voting rights of prdtectad classes i in 
California for it may help prevent the dilution of their vote and lead to tne possible - : 
creation of more districts that would be truly representative of the ree classes of 
voters. | ae 


| ‘SUPPORT/OPPOSITION 
Support: | 
American Civil Liberties Union 
Mexican American Legal Defense and Education Fund 
Joaquin Avila, Esq. | — 


ay he oe tm os oe 
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| “ARGUMENTS - 
| 9 va 


California is now a ‘state of minorities and it is ‘only fitting ti that our laws reflect this 7 


and provide protected classes with reasonable legal recourse to address violations 
of the voting rights act -- SB 976 would do this. 


SB 976 would make it less onerous for protected classes to challenge the fairness of 
at-large elections and, if successful, the courts could then provide an appropriate 
remedy to ensure representation. Amore equitable, representative system may 


encourage more people to parlicipate and vote. 


The American Civil Liberties Union writes: “Statewide, the underrrepresentation of 
minority groups on those (governing) boards has been dismally and consistentiy low | 
for decades . .. where racially polarized voling has led to the exclusion of minority — 


more fairly represents the constituencies within each jurisdiction.” 


This bill does not mandate district elections, but does prohibit at-large elections if 
they are compromising or diluting the voting rights and processes of a protected 
ciass. 


There are 58 counties, 476 cities, 1055 school districts and more than 3800 special: 
districts in California —-we have been unable to get exact figures, but Joaquin Avila | — 
(an attorney who specializes in voting rights/elections law) estimates nat : 
— 80 ibis of these elections are at- 7 

ae 


Con: 


Among wikies things, the Senate a Policy analysis holds that (1) the bill i IS. 
unnecessary for the federal Voting Rights Act already protects minorities and (2) — 
the language of the bil presents very real problems in the areas of increased 

~ fitigation and probative findings ... not to mention the overall policy question of 
creating a new body of law a from the established federal standard.” 


lt is unreasonable to award nape fees and litigation expenses to nian 


LEGISLATIVE STAFF CONTACT 


OTHER CONTACTS FORVOTERRIGHTS: rene os 
Professor Laughtin McDonald, ACLU Voting Rights Project, 404/523-2721 | = 
_ John Greenbaum and Tamara Hagler, U. S. uae of Justice, Civil Rights. Division, Votg 


‘Saeed Ali, Chief of Staff to Senator Polanco, 445- 3456. 


q 
{ 


Section, 202/307-31 13 


_ Joaquin Avila, Esq, {specializes | in voting rights lawiedistitingetections) 310/562. 24505 | : si ; 
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1/30/02 


(| 4417/02 


6/10/02 


| 6/20/02 


6/24/02 
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Bill Number: SB 976 
uthor:. Polanco 


—————" BATES LOCATION AYES _ ‘NOES 
~ Senate Committee on Elections & Reap D ortionment | = , 


Senate Fioor 


Assembly Committee on the Judicia 


Assembly Committee on Elections, Reapporiionment and inal - 
Constitutional Amendments ae 
|4— 


Assembly Floor: | 
Senate Floor - Concurrence in ieee an el 
All of the negative votes were cast by Republican members. | 


Work Home _—_—sCeit- 


Tal Finney, Acting Director, OPR 322-5009 562/301-2074 425-0081 
Tara Mesick, Legislative Director 324-6662 483-9629 524-8667 
_ Sherry Williams, Legisiative Analyst 324-6667 452-1831 XXXXXXX 
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Pager | 
800-421-2921 | 
800-800-9456. 


800-800-9456 
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DRAFT VETO MESSAGE _ 


~~ TO Member of the California Legislature: 


- I am returning SB 976 without my signature. This bill would create the California 
Voting Rights Act of 2001. 


| The Federal Voting Rights Act of 1965 is more than adequate to protect the voting 
rights of Californians and J see no need to add yet another layer of law covering 
the same issue. | | 
sincerely, 


Gray Davis . 
Governor 


 aqpecres snonPOgt 


d by-the CA Supreme Court. 


y | 
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|SENATE RULES COMMITTEE SB 976} 
[Office of Senate Floor Analyses _ | { 
[1020 N Street, Suite 524 — a | 
1(916) 445-6614 Fax: (916) | 
1327-4478 | 
UNFINISHED BUSINESS 

Bill No: SB 39376 

Author: Polanco (D) 
Amended: 6/11/02 

Vote: 21 

SENATE ELECTIONS & REAP. COMMITTEE: 5-3, 5/2/01 

AYES: Alpert, Burton, Murray, Ortiz, Perata _, 


NOES: Brulte, Johnson, Poochigian 


SENATE FLOOR: 24-10, 1/30/02 

AYES: <Atarcon, Alpert, Bowen, Burton, Chesbro, Costa, 
Dunn, Escutia, Figueroa, Karnette, Kuehl, Machado, 
Murray, O’Conneil, Ortiz, Perata, Polanco, Romero, Sher, 
Soto, Speier, Torlakson, Vasconcellos, Vincent 

NOES: Ackerman, Battin, Brulte, Johannessen, Johnson, 
Knight, McClintock, McPherson; Morrow,. Poochigian. 


ASSEMBLY FLOOR: 47-25, 6/20/02 - See last page for vote 


SUBJECT: i +#§$=j§Elections: rights of voters ae : 


_ SOURCE : Author 
| DIGEST : vhis bill ehrewitahes criteria in state law. 7 


through which the Validity of at-large election ss hati can 
| be" challenged in court. | 
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Assexbly Anendtent allows a es of a protected class to 
file a court action pursuant to the bill under specified 
_ conditions: and. makes clarifying changes. 


CONTINUED 


SB 976 
7 Page 
ie | 
ANALYSIS : | Existing law provides that the governing .._ 


boards of of local political jurisdictions {i.e., cities, 
counties, and school or other districts) are generally 
elected by all of the voters of the political subdivision 
{at-large} or from districts formed within the political | 
subdivision {district-based}) or seme combination therecf. 


Existing law generally permits the voters of the entire 
local political jurisdiction to determine via ballot 
measure whether the governing board is- elected at-large or: 
by districts. The processes for placing one of these 
measures on the ballot varies according to the type Of 
jurisdiction, | 


Most cities ané schoo) or other districts in California 
elect their governing boards using an at-large election 
system. The exceptions, those that elect by district, ‘tend 
to be the very large cities and school districts. 


One of the most frequently cited reasons for changing from 
at-large to district elections is the need to overcome a 
history or pattern of racial iniequity. In some instances, © 7 
“election by districts may actually ke required by the . 
federal Yoting Rights Act. In Gomez v. City of. Watsonville 
(1988), the United States Supreme Court affirmed that the 
at-large elections of city council members in: Watsonville, 
California had diluted the voting strength Of: the minority 
community, and ‘ordered the city to switch to single-member 
district elections. In Thornburg v. -Gingies~{1996),.the 
Supreme Court announced three preconditions that-a | 
plaintiff first. must establish. to prove such 4 claim. The ~— 
. plaintiffs in the Watsonville case were succéssful in 
“establishing. these conditions, which | were: = =2 
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‘1. The adnastty community was witdivieakty eT 
geographically that it was possible’ to create a district 
in which) the minority could elect {ts o*n candidate. 


2.The minority peek was matte catty cohesive, es that 
minority voters usually supported minority candidates. 


3.There was racially polarized voting among the iatowttn 
community, which usually (but not necessarily always), 


voted for majority candidates rather than for the 
minerity candidates. 


tala of SB 376: 


i. Enacts the California Waxinn Rights Act of 2001. 


2. Provides that an at-large method of election may not be 22 
imposed or applied in a ranner that impairs the ability — - 
of a protected class to elect candidates of its choice 
Or its ability to influence the outcome of an election, 
as a result of the dilution or the abridgment of the 
rights of voters who are members of a protected class. 


3. Establishes that voter rights have been abridged if it 
is shown that racially polarized voting occurs in | 
elections for members of the governing body of the 
political subdivision or in elections incorporating 
other electoral choices by the voters of the political 
subdivision. 7 

| | ee 

4. péfines iietatiy uitaxvtead voting" as voting in which 
there is a difference in the choice of candidates or 
other electoral choices that are. preferred by voters in 
the protected class, and in the choice of candidates and 

electoral choices that are preferred by voters in the = 
rest of the OLRETORALGs ? | 
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shall be detatutons fron examining <enuiie of. elections — 


in which at least one candidate is a member of a 


protected class or elections involving ballot measures, 


or other electoral choices that affect the rights and 
praveregee of nee of a Ereererse Cages: making 


oTaee sn heme 


Ss 


are members of a protected wins and who are preferred 
by voters of the protected class have been elected tc 
the governing body of the political subdivision in 
question shall be probative. 


Establishes that methodologies for estimating group 
voting behavior, as approved in applicable federal cases 
to enforce the federal Voting Rights Act (VRA), may be 


used to preve that elections are characterized by 


SB 976 


Page 


aici A polarized voting. 


Specifies that proof of an intent on the part of voters 
Or elected officials to discriminate against a protected 
class is not required and that the fact that embers of 
a protected class are not geographically compact or 
concentrated may not preclude a finding of racially 
polarized voting. 


Spvecifies that other factors, including the use of. 
electoral devices or other voting practices or 
procedures that may enhance the dilutive effects of 


at-large elections, are probative but not necessary 


hiatal nal data tat a violation of voting rights. 
Seovides that upon a finding of sesintticastecdead 
voting the court shall implement appropriate remedies, 


- including the ees of Sees ae Saas ae _ 


6. 
4 
7. 
... 8. 
9. 
10. 


Provides Yeasonable attorney fees and litigation 
expenses for the prevailing plaintif€ party in an 


enforcement action. Prevailing defendant parties shall 
not recover any costs, unless the eoure finds the action a 
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to be frivolous, —e without foundation. 


“an. Authorizes any voter who isa ‘member of. a iprotected 
class and who resides ina political subdivision that is 
accused of a violation of this legislation to fite an 
action in the superior court of the county im: which the ..... 
political subdivision is located. 


The bill ate. 


1.*At-large method of election" as any of the following 
methods of electing members to the governing body of a 
political subdivision. 


A. One in which the voters of the entire jurisdiction 


elect the members to the governing body. 


B. One in which the candidates are required to reside 
within given areas of the jurisdiction and the voters 
of the entire jurisdiction elect the members to the 





governing body. 
re 
pod 
. _— 
& 
4 ¢ UO 
~ : = 
SB 376 rd) 
T i 
Page ae 
5 _ 
YD) 
Cc. One which combines at~large elections with | vo 
district-based elections. © t - = 
: | - = 
1."District-based elections’, as a method of .electing nS, 
members to the governing body of a political subdivision ee 
— 
in which the candidate must reside within an election ce) 
district that is a divisible part of the political browses EASES te 2 gi 
subdivision and is elected only by voters.xesiding within — 
that- election district. | a ~ © 
2. "Political ‘gubdivision™ asa geographic | area of | | - “S 
representation created for the provision of ~ “government - € 
fo services, including, but not limited to, a city, | a school ede as. 
SO district, a community college district, or other district Ue 8 
ee 7 organized  esicuactca to state law. = 4 Spe 8 phe bate ye 
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3. "Protected class" as a class of voters who are merbers of | 
a race, color or language minority group, as this class 
is referenced and defined in. the federal Voting Rights. 
Act (42 U. S. C. Sec. 1973 et seq. ). | 


4. "Racially polarized voting? means voting in which there 
is a difference, as defined in case law regarding 
enforcement of the federal Voting Rights Act (42 U. Sa Cc. 
Sec. 1973 et seq.}, in the choice of candidates or other 
electoral choices that are preferred by voters in a 
protected class, and in the choice of candidates and 
electoral choices that are preferred by voters in the 
rest of the electorate. Tne methodologies for estimating 
group voting behavior as approved in applicable federal 

cases to enforce the federal Voting Rights Act (42 U.S.C. 
Sec. 1973 et seq.) to establish racially polarized voting 
may be used for purposes of this section to prove that 
elections are characterized by racially polarized voting. . 


AB 8 (Cardenas) of 1999, which was vetoed, sought to 
eliminate the at-large election system within the Los 
Angeles Community College District. In his veto message, | | | 
the Governor stated that the decision to create 7 - 

 single-member districts was best made at the local level, | 
and not dl the state. | 


Comments : . : 3 9 
= SB 976 
a . Page 
68) 


¥? 


ee a to the author, this bill *addrestos the problem. 
of racial block voting, which is particularly; harmful to a 
state dike California due to its diversity. SB 976 | | 
”- provides a judicial precess and criteria to determine if 
the problem of block voting can be established. _ Once the. 
problem ‘is judicially established, the bill provides courts | 
with the authority to fashion appropriate legal remedies - 
for the problem. In California, we face a unique situation 
: —. where we are ali minorities... We need statutes to ensure — 
yp that our ‘electoral ‘system is’ fair and: mee this measure 
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6/25/2002 @ a Page 7 . 
gives us a tool to move us in that direction: it identifies 
the problem, gives sere. to deal with ‘he problen and 
provides a solution." — | 
FISCAL EFFECT: | Appropriation: No Fiscal Com.: No 
Local: | No — | 
SUPPORT: (Verified 6/20/02) 
Mexican American Legal Defense and Educational Funa 
American Civil Liberties Union 
ASSEMBLY FLOOR : oe 
AYES: Alquist, Aroner, Calderon, Canciamilla, Cardenas, 
Cardoza, Chan, Chavez, Chu, Cohn, Corbett, Correa, Diaz, st 


Dutra, Firebaugh, Florez, Frommer, Goldberg, Havice, 
Hertzberg, Jackson, Keeley, Kehoe, Koretz, Longville, 
Lowenthal, Matthews, Migden, Nakano, Nation, Negrete 
McLeod, Oropeza, Papan, Pavley,: Reyes, Salinas, Shelley, 
Simitian, Steinberg, Strom-Martin, Thomson, Vargas, 
Washington, Wayne, Wiggins, Wright, Wesson | 
NOES: Aanestad, Ashburn, Bates, Bogh, Briggs, Bill - - ; 
Campbell, John Campbell, Cogdill, Cox, Daucher, Harman, 
Hollingsworth, La Suer, Leach, Leonard, Leslie, Mountjoy, 
- Robert Pacheco, Rod Pacheco, Pescetti, Richman, Runner, 
Strickland, Wyland, zettel = 


DLW: 9k (6/21/02 Senate Floor Analyses 


SUPPORT/CPPOSITION: SEE ABOVE 
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SB 976 (Polanco) —_ _ a Oppose 
—s«- Fileltem #59 | | oe : 
«Senate Floor: 24-10 

(NO: All Republicans except; ABS: Haynes, Margett, Monteith, Oller} 

Assembly Floor: 47-25 

(NO: All Republicans except; ABS: Dickerson, Kelley, Maddox, Maldonado, 

Wyman) 

Vote requirement: 21 
Version Date: 6/11/02 





Assembly amendments would permit a member of a protected class to file _ 
an action pursuant to this bill under specified circumstances. 


Creates a new state Voting Rights Act that goes far beyond current Supreme | 
Court interpretations of the federal Voting Rights law. It will unnecessarily 

increase voting rights litigation in the state. As currently drafted, this bill is 
not supportable, however, the author has expressed a desire to work on a © 
bipartisan approach to this issue. 


Digest 
Enacts the California Voting Rights Act of 2001. 


This bill would provide that an at-large method of election may not be imposed 
or applied in a manner that results in the dilution or abridgment of the right of 
registered voters who are members of a protected class, as defined, by 
impairing their ability to elect candidates of their choice or to influence the 
outcome of an election. | 


‘Tt would _—" that a ehotatisni of its provisions ‘shall be established if it is 

shown that racially polarized voting occurs in elections for governing board 
members of a political subdivision. It would provide that an intent to 

discriminate against a protected class i is not required, to establish a violation of 


a bill. 


it would authorize a court to impose appropriate remedies, including district- 
based elections, and to award a prevailing nonstate or nonlocal government 

plaintiff party reasonable attorney's fees and expenses consistent with specified 
case law as 8 part of the costs. - : 


-Doéument received by the CA Supreme Court. 
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‘it wend permit a member of a protected class to file an action pursuant to this | | 
bill under specified circumstances. . 


Back ound 


Existing law provides for public officials in political subdivisions are generally 
elected in at large elections. 


Existing law es permits the voters of the entire political subdivision to 
decide the manner of election for the entire district. 


Most school boards and city councils are elected in at-large elections. 


Using the federal Voting Rights Act, several lawsuits have forced local 
jurisdictions to change their voting procedures. In Thornburg v. Gingles, the 
U.S. Supreme Court set out a three-part test to determine whether at-large 
elections violated the Voting Rights Act: 


1. The minority community was sufficiently concentrated nastlentin that it 
was possible to create a district in which the minority could elect its own 

- candidate. 
2. The minority community was politically cohesive, in that minority voters 
usually supported minority candidates. 
3. There was racially polarized voting among the majority community, which 

_ usually voted for majority candidates rather than for the minority candidates. 


Applying the Gingles test in Gomez v. City of Watsonville, the United States 
Supreme Court affirmed that the at-large elections for city council violated the 
Voting Rights Act by diluting Hispanic voting strength. The Court ordered 
single-member district elections. 


' This bill is unnecessary. “The Sdaeat Voting Rights Act already siete 
minorities from harm created by at-large elections. : - 


This bill does not require geographic concentration for a finding of racially — 
polarized voting. If a minority group is not geographically concentrated, how 
will single- member districts alien the results? | 


ee also permits. other factors to be considered including use. of hictbesd devices 
| or other voting practices or procedures; the extent to which members of the 
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_ Add those factors to the provisions permitting sataraaie! fees and this bill is the. 
full-employment act for voting rights act lawyers and creates a whole new area 
for trial lawyers to have a field day. 


Support & Opposition Received 


Support: ACLU, Joaquin Avila, Esq., Mexican American legal Defense and 
Educational Fund (MALDEF) 


Oppose: None 
Senate Republican Office of Policy/ Consultant: Mike Pettengill/ Cynthia Bryant 


Whip Comments 





Last year, Governor Davis hit the nail on the head when he vetoed AB 8 
(Cardenas), a similar measure that changéd the voting methodology of the LA 
Community College District Board of Trustees from at-large to 7 trustee 
districts. In his veto message, the Governor cited local control. : 


This bill sia to exceed federal Voting Rights law (both statutory and case law) 


in a manner which is currently unnecessary to address.the real issues of voter 
access. The language of the bill presents very real problems in the areas of 
increased litigation and probative findings written into the statutory law, not to 
mention the overall policy question of creating a body of law separate from the 
established federal standard. 


First, the provisions of the bill which provide that “Any voter of the protected 
class...may file an action...in the superior court” and which state that “In any 
action...the court shal! allow the prevailing plaintiff party...a reasonable 
attorney’s fee...and =, expenses including, but not limited to, expert 


witness fees and expenses...” will invite litigation in siahaaan any conceivable 
circumstance. | 
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SENATOR RICHARD G. POLANCO 


TRENTY-SECONG SENATORIAL DISTRICT 


July 2, 2002 


The Honorable Gray Davis 
~ Governor of California 
» State Capitol, 1° Floor 
Sacramento, CA 95814 


RE: SENATE BILL 976 
Dear Governor Davis: 
1am writing to respectfully request your approval of $B 976. 


Senate Bill $76 addresses the problem Of — bloc voting in California - “a state 


SB 976 Is necessary because the federal Voting Rights Act’ S$ remedy fails to 
redress California's problem of racial bioc voting. Federal case law requires 
that the minority community be geographically compact and sufficiently targe 
to constitute a majority in a hypothetical election district. This geographic 
compactness standard requires that the minority poputation In such an 
election district constitute more than 50 percent of the eligible voter 
— population. if the minority community were af. 49 percent, then the federal 
courts cannot provide a remedy. Such a bright-line test establishes an artificlal — 
threshold which often serves to deny minority voting rights In Callfornta 
simply because the minority community Is not sufficlently compact. 


SB 976 addresses California’ S problem and lays out criteria and a Judicial - | 
process to determine If the facts of block voting can be established. The court 
“must use criteria that are well-established In law and In court decisions to 
establish the existence of the problem. The remedy Is not prescribed Inthe — 
. measure but must be fashloneéd by the court and must be tallored to remedy . 
-. the violation. Hence, SB 976 focuses the remedy on the problem but Is | 
permissive on the remedy that should be used. : | 


» Document received by the CA Supreme Court. 


| Governor, after the 2000 Census, in California we are facing a unique situation 
where we are all minorities. We oo statutes to ensure that our electoral 
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| system Is falr and open. Thist measure gives us a tool to move US Sint that _ 
 djrection: It [dentifles the problem, gives tools to deal with the wens and 
provides a solution. 
there Isno known opposition to the measure, 


I request your approval of the measure and will be happy to provide any 
additional information you may require. 


Sincerely, _ 





RICHARD G. POLANCO 
Senate Majority Leader 
RGP: sma 
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The Honorable Gray Davis 
State Capitol © 
Sacramento, CA 95814 


Re: SB 976 (Polanco) -- Support 


Dear Governor Davi 1S: 


We urge your arend of SB 976, the Califomia State Voting Rights Act of 2001. This act 
provides an effective tool for minority communities to address the problem of racial bloc voting 
in the context of at-large elections. The Act permits a local minority community to file an action 
ina local Superior Court challenging an at-large election system that has a discriminatory effect 
on minority voting strength. The Act does not mandate the elimination of at-large election; 
rather, the Act permits a local minority community to prove the existence of racial bloc voling i In. 
eccordance with well-established case law. Once a violation is established, the Superior Court 
can implement an appropriate remedy to provide the minority community with greater access to — 
the political process. 3 | 


| Given the demographic changes occurring in California, it is important that the governing boards 
_of local goveniment be reflective of the communities they serve. This Act provides an 


opportunity to create a political leadership that is both diverse and responsive to the ever 
increasing demands of our focal communities. 


For these reasons we urge your approval of the Califomia Voting Ri ghts Act of 2001. 
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FRANCISCO LOBACO | VALERIE SMALL NAVARRO 
Legislative Director Legislative Advocate . 
‘ce: The Honorable Richard Polanco ~~ epee 
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July 3, 2002 


Via Lal acsint mile and First Class Mail 


sere Te 


The Honorable Gray Davis. 
Govemor of Califormia_ 

State Capitol, Ist Floor 
Sacramento, California 95814 


RE: Senate Bill 976 


Dear Govermor Davis: 


The Mexican American Legal Defense and Educational Fund (MALDEF ) 
urges your approval of Senate Bill 976, the Califomia State Voting Rights Act of | 
2001. This Act provides the toals necessary for Latinos and other protected minonly 


oosecmmm an = af 


communities t6 combat the problems of disfranchisement and unequal access to the 
political process caused by at-large elections. At-large elections, along with racial 
bloc voting pattems, can operate to suppress the ability of Latinos to elect the 
candidates of their choice — candidates that meaningfully represent them and their 


interests. 


The California State Voting Rights Act of 2001 would permit a local minority 
community to file an action in a local Superior Court challenging an at-large election 
system that has a discriminatory effect on minority voting strength. While the Act 


does not mandate the elimination of at- large elections, it does permit a local minority 


‘community to prove the existence of ra¢ial bloc voling in accordance with well- 
established case law. Once a violation ts established, the Supertor Court can 
implement an appropriate remedy to provide the minority community with more 
meanin gful political representation. 


Althou gh California has already beconie a majority- minority state, Latino | 
political representation at the local level has nol kept pace with the Staggering growth 
of the Latino community over the past decade. In 2000, Latinos coniprised 33% of © 
California’s population. Yet that same year, ‘according to the 2000 National 
Association of Latito Elected Official’s (NALEO) annual directory, Latinos . 
represented only 2.8% of the total number of county elected officials in California. 
G82, 913), and — 10. 5% of all municipal elected officials alle 913). | 


| Céleby ating Our 3x Annin ersary | 
Pi otecting and Promoting Latino Civil Righ is 
ww. -maldef, a : | 
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| a Governor Davis 
; : | July 3, 2002 
Oo Page Two 
This stark disparity underscores the continued need for measures, legislative or 
othenvise, to help the governing bodies of local government better reflect the 
communities they serve. This Act provides an opportunity to create a political leadership 
that is both diverse and responsive to the needs and concerns of the Latino community. 
For these reasons, we urge your approval of the Califormia Voting Rights Act of 
_ - 200] - 
Sincerely, 
Steven J. Regt, [KAM 
Steven J. Reyes  & 
: 
Staff Attorney = 
‘ 5 
ec: Senator Richard Polanco Oo 
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July 8, 2002 


The Honorable Gray Davis 
Govemor of Cahfonua 

State Capitol, 151 Floor 
Sacramento, Catstomia 95814 


Dear Govermor Davis: 


On behalf of the Southy est Voter Registration Education Project, | am writing to urge your 
- approval of SB 976, the Califonna Stare Voting Rights Act of 2001. 


This act provides an effechve tool for minonty communities to address the problem of racial bloc 
voting in the contest of at-laree elections. The Act permits a local mninonty community to file an action 
in a loca) Superior Court challenging an at-large election system that has 4 discriminatory effect on 

.. minority voting strength. The Act does not mandate the elimination of at-large elections; rather, the Act 
permits a local minority community to prove the existence of racial bloc voting in accordance with well- 
vstablishcd case law. Once 4 violation ts established, the Supenor Court can implement an appropnate 
remedy to provide the minonfty Community with greater access to the political process 


Given the demographic changes occurnneg in Cahfomnia, 111s important thal the governing boards 
of local government be reflective of the communities they serve. This Act provides an opportunity [0 
create a political leadership that is both diverse and responsive to the ever- creasing demands of our 
local communimes. 


a ee 


For these reasons we urge your approval of the Cahitomia Voting Rights Act of 2001. 
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ASSEMBLY JUDICIARY COMMITTEE 
Tuesday, June 4, 2002, 9:00 a.m., Room 444 ~ 


ol ign-in Order 
| 3B 976 


STATEMENT 
7 MADAM CHAIR AND MEMBERS: 
7: SENATE BILL 976 ADDRESSES THE PROBLEM OF RACIAL BLOC VOTING. 


MEMBERS, BLOCK VOTING, PARTICULARLY WHEN ASSOCIATED WITH 
~RACIAL OR ETHNIC GROUPS IS HARMFUL TO A STATE LIKE 
CALIFORNIA DUE TO ITS DIVERSITY. 


SB 976 PROVIDES A JUDICIAL PROCESS AND CRITERIA TO DETERMINE 
IF THE PROBLEM OF BLOCK VOTING CAN BE ESTABLISHED. THEN, — 
- THE BILL PROVIDES COURTS WITH THE AUTHORITY TO FASHION 
APPROPRIATE LEGAL REMEDIES FOR THE PROBLEM. (ONE OF THE 
REMEDIES IS ELECTION BY DISTRICT - BUT IT IS NOT A REQUIRED — 
REMEDY). 





MEMBERS, AFTER THE 2000 CENSUS, IN CALIFORNIA, WE ARE FACING 
~ A UNIQUE SITUATION WHERE WE ARE ALL MINORITIES. WE NEED | 
STATUTES TO ENSURE THAT OUR ELECTORAL SYSTEM IS FAIR AND 
OPEN. THIS MEASURE GIVES US A TOOL TO MOVE US IN THAT 
DIRECTION: IT IDENTIFIES THE PROBLEM, GIVES TOOLS TO DEAL 
WITH THE PROBLEM AND PROVIDES A SOLUTION. : 


MEMBERS, THE ANALYSIS NOTES SIX TECHNICAL AMENDMENTS TO. 
CLARIFY THE MEASURE. | SUBMIT THEM AS AUTHOR'S AMENDMENTS. 
THERE IS NO KNOWN OPPOSITION TO THE MEASURE. | 


| REQUEST AN AYE VOTE ON THE BILL, AS AMENDED. — 
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IS A MEMBER OF A MINORITY RACE, COLOR OR LANGUAGE GROUP, 


BILL FEATURES: 
_ PROVIDES THAT A LOCAL POLITICAL JURISDICTION MAY NOT 


DILUTE OR ABRIDGE THE RIGHTS OF ANY REGISTERED VOTER WHO 


BY IMPAIRING THEIR ABILITY TO ELECT CANDIDATES OF THEIR 


~ CHOICE OR BY IMPAIRING THEIR ABILITY TO INFLUENCE THE 








SB976(Polancoc) © |. Page 2 


QUTCOME OF AN ELECTION. 


PROVIDES THAT A VIOLATION OF THIS PROHIBITION IS 
ESTABLISHED IF IT IS SHOWN THAT RACIALLY POLARIZED VOTING 
OCCURS IN ELECTIONS FOR MEMBERS OF THE GOVERNING BODY 


OR IN ELECTIONS INCORPORATING OTHER ELECTORAL CHOICES 


BY THE VOTERS OF THE SAME JURISDICTION. 


_ DEFINES “RACIALLY POLARIZED VOTING" AS VOTING IN WHICH 


THERE IS A DIFFERENCE IN THE CHOICE OF CANDIDATES OR 
OTHER ELECTORAL CHOICES THAT ARE PREFERRED BY THE 


_ VOTERS IN THE PROTECTED CLASS, AND IN THE CHOICE OF 


CANDIDATES AND ELECTORAL CHOICES THAT ARE PREFERRED ma 
VOTERS IN THE REST OF THE ELECTORATE. 


: SPECIFIES THE METHODOLOGY BY WHICH RACIALLY POLARIZED 
VOTING MAY BE ESTABLISHED. 


SPECIFIES THAT THE FACT THAT MEMBERS OF A PROTECTED 


CLASS ARE NOT GEOGRAPHICALLY COMPACT OR CONCENTRATED 
_ MAY NOT PRECLUDE A FINDING OF RACIALLY POLARIZED VOTING, 


BUT MAY BE A FACTOR IN DETERMINING AN APPROPRIATE 


_ REMEDY. 


_ AUTHORIZES A COURT TO IMPOSE APPROPRIATE REMEDIES, 
"INCLUDING DISTRICT-BASED ELECTIONS, AND TO AWARD A 


PREVAILING NON-STATE OR NON-LOCAL GOVERNMENT PLAINTIFF 


PARTY REASONABLE ATTORNEY'S FEES CONSISTENT WITH 
_ SPECIFIED CASE LAW AS PART OF THE COSTS. 
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SB 976 





Senate Bill 976 addresses the problem of racial block 
VOTING, which is particularly harmful to a state like 
California due to its diversity. 


SB 976 provides a judicial process and criteria to determine 
If the problem of block voting can be established. Once 
the problem is judicially established, the bill provides 
courts with the authority to fashion appropriate legal 
remedies for the problem. 


In California, we face a unique situation where we are all 
minorities. We need statutes to ensure that our electoral . 
system is fair and open. This measure gives us a tool to 
move us In that direction: It Identifies the problem, gives 
tools to deal with the problem and provides a solution. 





There is no known opposition to the measure. 
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> ASSEMBLY ELECTIONS AND REAPPORTIONMENT COMMITTEE 
Tuesday, April 2, 2002, 1:30 p.m., Room 444 


SB 976 
STATEMENT 

CHAIRMAN LONGVILLE AND MEMBERS: 
SENATE BILL 976 ADDRESSES THE PROBLEM OF RACIAL BLOC VOTING. 
MEMBERS, BLOCK VOTING, PARTICULARLY WHEN ASSOCIATED WITH 
RACIAL OR ETHNIC GROUPS IS HARMFUL TO A STATE LIKE 
CALIFORNIA DUE TO ITS DIVERSITY. - 
SB 976 PROVIDES A JUDICIAL PROCESS AND CRITERIA TO DETERMINE 
IF THE PROBLEM OF BLOCK VOTING CAN BE ESTABLISHED. THEN, 
THE BILL PROVIDES COURTS WITH THE AUTHORITY TO FASHION 


APPROPRIATE LEGAL REMEDIES FOR THE PROBLEM. (ONE OF THE 
~ REMEDIES IS ELECTION BY DISTRICT) | 





MEMBERS, AFTER THE 2000 CENSUS, IN CALIFORNIA, WE ARE FACING 
A UNIQUE SITUATION WHERE WE ARE ALL MINORITIES. WE NEED | 
STATUTES TO ENSURE THAT OUR ELECTORAL SYSTEM IS FAIR AND 
OPEN. THIS MEASURE GIVES US A TOOL TO MOVE US IN THAT | 
DIRECTION: IT IDENTIFIES THE PROBLEM, GIVES TOOLS TO DEAL 
WITH THE PROBLEM AND PROVIDES A SOLUTION. 


MEMBERS, | SUBMITTED AMENDMENTS TO CLARIFY THE DEFINITIONS 
IN THE MEASURE AS WELL CORRECT SOME GRAMMATICAL ERRORS. 
THE COMMITTEE ANALYSIS REFLECTS THE AMENDMENTS. 
THERE IS NO KNOWN OPPOSITION TO THE MEASURE. 


| REQUEST AN AYE VOTE ON THE BILL, AS AMENDED. 
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BILL FEATURES: 








1. 


PROVIDES THAT A LOCAL POLITICAL JURISDICTION MAY NOT 


DILUTE OR ABRIDGE THE RIGHTS OF ANY REGISTERED VOTER WHO 
IS A MEMBER OF A MINORITY RACE, COLOR OR LANGUAGE GROUP, 
BY IMPAIRING THEIR ABILITY TO ELECT CANDIDATES OF THEIR 
CHOICE OR BY IMPAIRING THEIR ABILITY TO INFLUENCE THE 
OUTCOME OF AN ELECTION. 


. PROVIDES THAT A VIOLATION OF THIS PROHIBITION |S 


ESTABLISHED IF IT IS SHOWN THAT RACIALLY POLARIZED VOTING | 


OCCURS IN ELECTIONS FOR MEMBERS OF THE GOVERNING BODY 


OR IN ELECTIONS INCORPORATING OTHER ELECTORAL CHOICES 


BY THE VOTERS OF THE SAME JURISDICTION. 


. DEFINES “RACIALLY POLARIZED VOTING" AS VOTING IN WHICH 
~ THERE IS A DIFFERENCE IN THE CHOICE OF CANDIDATES OR 
~OTHER ELECTORAL CHOICES THAT ARE PREFERRED BY THE 


VOTERS IN THE PROTECTED CLASS, AND IN THE CHOICE OF 
CANDIDATES AND ELECTORAL CHOICES THAT ARE PREFERRED BY 


VOTERS IN THE REST OF THE ELECTORATE. 


. SPECIFIES THE METHODOLOGY BY WHICH RACIALLY POLARIZED 


VOTING MAY BE ESTABLISHED. 


SPECIFIES THAT THE FACT THAT MEMBERS OF A PROTECTED 
CLASS ARE NOT GEOGRAPHICALLY COMPACT OR CONCENTRATED 
MAY NOT PRECLUDE A FINDING OF RACIALLY POLARIZED VOTING, 


; BUT MAY BE A FACTOR IN DETERMINING ial APPROPRIATE 


REMEDY. 


AUTHORIZES A COURT TO IMPOSE APPROPRIATE REMEDIES, 
INCLUDING DISTRICT-BASED ELECTIONS, AND TO AWARD A 


PREVAILING NON-STATE OR NON-LOCAL GOVERNMENT PLAINTIFF - 


PARTY REASONABLE ATTORNEY'S FEES CONSISTENT WITH 


_ SPECIFIED CASE LAW AS PART OF THE COSTS. 


ASSEMBLYMAN E & R COMMITTEE ANALYSIS 





1. 


@ THE STAFF ANALYSIS POINTED OUT TWO ISSUES: 


THE ANALYSIS ASKS: IF A MINORITY COMMUNITY IS NOT SUFFICIENTLY 
GEOGRAPHICALLY COMPACT TO MEET THE THORNBURG V GINGLES 
REQUIREMENT SO THAT THE COMMUNITY CAN ELECT ONE OF THEIR MEMBERS 


SB 976 (Polanco) 2 oe — | Page 2 
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FROM A DISTRICT, WHAT IS GAINED BY ELIMINATING THE AT-LARGE 
6 ELECTION SYSTEM? 





RESPONSE 


TWO POINTS: 

FIRST, THORNBURG V GINGLES IS LIMITED IN ITS SCOPE. FT APPLIES ONLY TO | 
APPLICATIONS OF THE FEDERAL VOTING RIGHTS ACT. ANY STATE LAWS THAT 
EXPAND VOTING RIGHTS BEYOND THE FEDERAL STATUTES ARE NOT IMPACTED 
BY THE CASE. THIS LEGISLATURE CAN AND DOES ENACT LAWS THAT PROVIDE 
CALIFORNIANS WITH BETTER AND MORE SPECIFIC STATUTES THAN THOSE IN 
SIMILAR FEDERAL LEGISLATION, FOR EXAMPLE, WE CREATED THE UNRUH CIVIL 
RIGHTS ACT AS WE NEEDED TO PROVIDE BETTER AND MORE SPECIFIC STATUTES 
SUITED TO OUR NEEDS THAN THOSE IN FEDERAL CIVIL RIGHTS STATUTES. 


SECOND, ALTHOUGH A PARTICULAR GROUP MAY BE TOO SMALL TO ENSURE 
THAT ITS OWN CANDIDATE IS ELECTED, THE GROUP MAY STILL BE ABLE TO 
FAVORABLY INFLUENCE THE ELECTION OF A CANDIDATE. THIS INFLUENCE MAY 
ONLY COME ABOUT WITH DISTRICT RATHER THAN AT-LARGE ELECTIONS. 


2. FINALLY, THE COMMITTEE ANALYSIS REFERENCES SEVERAL BILLS THAT DEALT 
WITH PROMOTING THE USE OF DISTRICT-BASED ELECTIONS OVER AT-LARGE 
ELECTIONS. 





THIS MEASURE IS DIFFERENT: IT DOES NOT SAY THAT DISTRICT ELECTIONS ARE 
THE ONLY MEANS. THIS MEASURE SAYS THAT WE NEED TO ATTACK BLOCK 
VOTING AND, IF BLOCK VOTING IS ESTABLISHED IN A COURT OF LAW, THEN IT 

_ ALLOWS A COURT TO IMPOSE REMEDIES INCLUDING DISTRICT ELECTIONS. AS 
YOU CAN SEE, THIS BILL IS QUITE DIFFERENT. 
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SB 976 
SENATE E&R COMMITTEE 
WEDNESDAY, MAY 2, 2001, 9:50 A.M. 
ROOM 3197 





STATEM ENT 


MY NAME IS SAEED ALI AND, WITH THE CHAIR'S PERMISSION, | 
AM PRESENTING THIS MEASURE AT THE REQUEST OF SENATOR 
POLANCO WHO IS ABSENT TODAY. 


THIS BILL ADDRESSES THE PROBLEM OF RACIAL BLOC VOTING. 
BLOCK VOTING, PARTICULARLY WHEN ASSOCIATED WITH 
RACIAL OR ETHNIC GROUPS IS HARMFUL TO A STATE LIKE 
CALIFORNIA DUE TO ITS DIVERSITY. 


SN 976 PROVIDES A JUDICIAL PROCESS AND CRITERIA TO 
DETERMINE IF THE PROBLEM OF BLOCK VOTING CAN BE 
ESTABLISHED. THEN, THE BILL PROVIDES COURTS WITH 
~ APPROPRIATE LEGAL REMEDIES FOR THE PROBLEM. ONE OF 
THE scien uid IS ELECTION BY DISTRICT. | 





: SPECIFICALLY, THIS BILL DOES ALL OF THE FOLLOWING: 


1. PROVIDES THAT A LOCAL POLITICAL JURISDICTION MAY NOT 
DILUTE OR ABRIDGE THE RIGHTS OF ANY REGISTERED VOTER 
~. WHO IS A MEMBER OF A MINORITY RACE, COLOR OR 

LANGUAGE GROUP, BY IMPAIRING THEIR ABILITY TO ELECT 
CANDIDATES OF THEIR CHOICE OR BY IMPAIRING THEIR — 
ABILITY TO INFLUENCE THE OUTCOME OF AN ELECTION. 


2: PROVIDES THAT A VIOLATION OF THIS PROHIBITION IS 
ESTABLISHED IF IT IS SHOWN THAT RACIALLY POLARIZED 
- VOTING OCCURS IN ELECTIONS FOR MEMBERS OF THE 
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3. DEFINES "RACIALLY POLARIZED VOTING" AS VOTING IN 
‘WHICH THERE IS A DIFFERENCE IN THE CHOICE OF 
CANDIDATES OR OTHER ELECTORAL CHOICES THAT ARE 
PREFERRED BY THE VOTERS IN THE PROTECTED CLASS, AND 
IN THE CHOICE OF CANDIDATES AND ELECTORAL CHOICES 
THAT ARE PREFERRED BY VOTERS IN THE REST OF THE 
ELECTORATE. 





‘4, SPECIFIES THE METHODOLOGY BY WHICH RACIALLY 
POLARIZED VOTING MAY BE ESTABLISHED. 


5. SPECIFIES THAT THE FACT THAT MEMBERS OF A PROTECTED 
CLASS ARE NOT GEOGRAPHICALLY COMPACT OR 
~. CONCENTRATED MAY NOT PRECLUDE A FINDING OF 
~- RACIALLY POLARIZED VOTING, BUT MAY BE A FACTOR IN 
DETERMINING AN APPROPRIATE REMEDY. 





6. AUTHORIZES A COURT TO IMPOSE APPROPRIATE REMEDIES, 
~ INCLUDING DISTRICT-BASED ELECTIONS, AND TO AWARD A 
PREVAILING NON-STATE OR NON-LOCAL GOVERNMENT 
_ PLAINTIFF PARTY REASONABLE ATTORNEY'S FEES | 
CONSISTENT WITH SPECIFIED CASE LAW AS PART OF THE 
COSTS. 


COMMITTEE ANALYSIS 
_— THE STAFF ANALYSIS POINTS OUT TWO ISSUES (ITEMS 2 AND 3) 


4. THE ANALYSIS ASKS: IF A MINORITY COMMUNITY IS NOT. 
SUFFICIENTLY GEOGRAPHICALLY COMPACT TO MEET THE 
~ THORNBURG V GINGLES REQUIREMENT SO THAT THE 
COMMUNITY CAN ELECT ONE OF THEIR MEMBERS FROM A 
7 DISTRICT, WHAT IS GAINED BY ELIMINATING THE AT-LARGE 
@ __ ELECTION SYSTEM? 
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FIRST, THORNBURG V GINGLES IS LIMITED IN ITS SCOPE. IT 
APPLIES TO APPLICATIONS OF THE FEDERAL VOTING RIGHTS 
ACT. ANY STATE LAWS THAT EXPAND VOTING RIGHTS BEYOND 
THE FEDERAL STATUTES ARE NOT IMPACTED BY THE CASE. 





SECOND, ALTHOUGH A PARTICULAR GROUP MAY BE TOO SMALL 
TO ENSURE THAT ITS OWN CANDIDATE IS ELECTED, THE GROUP 
MAY STILL BE ABLE TO FAVORABLY INFLUENCE THE ELECTION 
OF A CANDIDATE. THIS INFLUENCE MAY ONLY COME ABOUT 
WITH DISTRICT RATHER THAN AT-LARGE ELECTIONS. 


THIRD, AND FINALLY, THIS LEGISLATURE CAN AND DOES ENACT 
LAWS THAT PROVIDE CALIFORNIANS WITH BETTER AND MORE 
SPECIFIC STATUTES THAN THOSE IN SIMILAR FEDERAL 
LEGISLATION. FOR EXAMPLE, WE CREATED THE UNRUH CIVIL 
RIGHTS ACT AS WE NEEDED TO PROVIDE BETTER AND MORE 
SPECIFIC STATUTES SUITED TO OUR NEEDS THAN THOSE IN 
FEDERAL CIVIL RIGHTS STATUTES. 





MEMBERS, AFTER THE 2000 CENSUS, IN CALIFORNIA, WE ARE 
FACING A UNIQUE SITUATION WHERE WE ARE ALL MINORITIES. 
WE NEED STATUTES TO ENSURE THAT OUR ELECTORAL SYSTEM 
IS FAIR AND OPEN. THIS MEASURE GIVES US A TOOL TO MOVE 
US IN THAT DIRECTION: IT IDENTIFIES THE PROBLEM, GIVES 
TOOLS TO DEAL WITH THE PROBLEM AND PROVIDES A 


SOLUTION. fr 
> pict vd 
2. FINALLY, THE COMMITTEE ANALYSIS REFERENCES SEVERAL ne 
BILLS THAT DEALT WITH PROMOTING THE USE OF DISTRICT: 
BASED ELECTIONS OVER AT-LARGE ELECTIONS. | 
hun 
ofhey tga 
THIS MEASURE IS DIFFERENT: IT DOES NOT SAY THAT DISTRICT a — . 
ELECTIONS ARE THE ONLY MEANS. THIS MEASURE SAYS THAT "0 
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@ ~ ESTABLISHED IN A COURT OF LAW, THEN IT ALLOWS A COURT 
TO IMPOSE REMEDIES INCLUDING DISTRICT ELECTIONS. AS YOU 
CAN SEE, THIS BILL IS QUITE DIFFERENT. 
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| HAVE TWO WITNESSES: JOAQUIN AVILA, A DISTINGUISHED 
VOTING RIGHTS ATTORNEY, FORMER GENERAL COUNSEL AT 
MALDEF AND A MACARTHUR FELLOW AND ALAN CLAYTON, LA 
COUNTY CHICANO EMPLOYEES ASSOCIATION and the 

- CALIFORNIA LATINO REDISTRICTING COALITION. 





1 REQUEST AN AYE VOTE. 
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SENATE RULES COMMITTEE SB 976 
Office of Senate Floor Analyses 

1020 N Street, Suite 524 

(916) 445-6614 Fax: (916) 327-4478 








UNFINISHED BUSINESS 


Bill No: SB 976 
Author: Polanco (D) 
Amended: 6/11/02 
Vote: 2 | 


SENATE ELECTIONS & REAP. COMMITTEE: 5-3, 5/2/01 
AYES: Alpert, Burton, Murray, Ortiz, Perata 
NOES: Brulte, Johnson, Poochigian 


SENATE FLOOR: 24-10, 1/30/02 

AYES: Alarcon, Alpert, Bowen, Burton, Chesbro, Costa, Dunn, Escutia, 
Figueroa, Karnette, Kuehl, Machado, Murray, O'Connell, Ortiz, Perata, 
Polanco, Romero, Sher, Soto, Speier, Torlakson, Vasconcellos, Vincent 

NOES: Ackerman, Battin, Brulte, Johannessen, Johnson, Knight, 
McClintock, McPherson, Morrow, Poochigian 





ASSEMBLY FLOOR: 47-25, 6/20/02 - See last page for vote | 


SUBJECT: — Elections: rights of voters 


SOURCE: Author 


DIGEST: This bill establishes criteria in state law through which the 
validity of at-large election systems can be challenged in court. 


Assembly Amendment allows a member of a protected class to file a court 
action pursuant to the bill under ume’ conditions and makes clarifying 


| S changes. 


ANALYSIS: — Existing law. provides that the governing boards of local 
political a (1.€., cities, counties, and school or other districts) are 
| | *- 4+ *.,% | CONTINUED 
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generally elected by all of the voters of the political subdivision (at-large) or 
from districts formed within the political subdivision (district-based) or 
some combination thereof. 


Existing law generally permits the voters of the entire local political 
jurisdiction to determine via ballot measure whether the governing board is 
elected at-large or by districts. The processes for placing one of these 
measures on the ballot varies according to the type of jurisdiction. 


Most cities and school or other districts in California elect their governing 
boards using an at-large election system. The exceptions, those that elect by 
district, tend to be the very large cities and school districts. 


One of the most frequently cited reasons for changing from at-| arge to 


district elections.is the need to overcome a history or pattern of racial 
inequity. In some instances, election by districts may actually be required 
by the federal Voting Rights Act. In Gomez v. City of Watsonville (1988), 
the United States Supreme Court affirmed that the at-large elections of city 
council members in Watsonville, California had diluted the voting strength 
of the minority community, and ordered the city to switch to single-member 
district elections. In Thornburg v. Gingles (1986), the Supreme Court 
announced three preconditions that a plaintiff first must establish to prove. 
such a claim, The plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: | 


1. The minority community was sufficiently concentrated geographically 
_ that it was possible to create a district 1 in which the minority could elect 


its own candidate. 


2. The minority community was politically cohesive, in that minority voters 
usually supported minority candidates. 


3. There was racially polarized voting among the majority community, 
which usually (but not necessarily always), voted for ma) jority candidates 
rather than for the minority candidates. 


Specifics of SB 976: 


1. Enacts the California Voting Rights Act of 2001. 


CONTINUED 
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. Provides that an at-large method of election may not be imposed or 


applied in a manner that impairs the ability of a protected class to elect 
candidates of its choice or its ability to influence the outcome of an 
election, as a result of the dilution or the abridgment of the rights of 
voters who are members of a protected class. 


Establishes that voter rights have been abridged if it is shown that 
racially polarized voting occurs in elections for members of the 
governing body of the political subdivision or in elections incorporating 
other electoral choices by the voters of the political subdivision. 


Defines "racially polarized voting" as voting in which there is a 
difference in the choice of candidates or other electoral choices that are 
preferred by voters in the protected class, and in the choice of candidates 
and electoral choices that are preferred by voters in the rest of the 
electorate. 


Provides that the existence of racially polarized voting shall be 
determined from examining results of elections in which at least one 
candidate is a member of a protected class or elections involving ballot 
measures, or other electoral choices that affect the rights and privileges 
of members of a protected class. In making such a determination the 
extent to which candidates who are members of a protected class and 
who are preferred by voters of the protected class have been elected to | 
the governing body of the political subdivision in question shall be 
probative. 


Establishes that methodologies for estimating group voting behavior, as 
approved in applicable federal cases to enforce the federal Voting Rights 
Act (VRA), may be used to prove that elections are characterized by 
racially polarized voting. 


Specifies that proof of an intent on the part of voters or elected officials 
to discriminate against a protected class 1s not required and that the fact 


- that members of a protected class are not geographically compact or 


concentrated may not preclude a finding of racially polarized voting. 


Specifies that other factors, including the use of electoral devices or 
other voting practices or procedures that may enhance the dilutive 
effects of at-large elections, are probative but not necessary factors to 


establish a violation of voting rl ights. 


CONTINUED 
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9. Provides that upon a finding of racially polarized voting the court shall 
implement appropriate remedies, including the imposition of district- 
based elections. 


1Q. Provides reasonable attorney fees and litigation expenses for the 
prevailing plaintiff party in an enforcement action. Prevailing defendant 
parties shali not recover any costs, unless the court finds the action to be 
frivolous, unreasonable, or without foundation. 


11. Authorizes any voter who is a member of a protected class and who 
resides 1n a political subdivision that is accused of a violation of this 
legislation to file an action in the superior court of the county in which 
the political subdivision is located. 


The bill defines: 


1. "At-large method of election" as any of the following methods of electing 
members to the governing body of a ate subdivision. 





_ A. One in which the voters of the entire oe elect the members to 
the governing body. 


B. One in which the candidates are required to reside within given areas 
of the jurisdiction and the voters of the entire jurisdiction elect the 
members to the governing body. 


C. One which combines at-large elections with district-based elections. 


2. "District-based elections" as a method of electing members to the 
governing body of a political subdivision in which the candidate must 
reside within an election district that is a divisible part of the political 

subdivision and is elected only by voters residing within that election 
district. ; 


3. "Political subdivision" as a geographic area of representation created for 
the provision of government services, including, but not limited to, a 
| @ , city, a school district, a community college district, or other district 
organized pursuant to state law. 





. | | CONTINUED 
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4. "Protected class" as a class of voters who are members of a race, color or 
language minority group, as this class is referenced and defined in the 
federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.). 


5. "Racially polarized voting" means voting in which there is a difference. 
as defined in case law regarding enforcement of the federal Voting 
Rights Act (42 U.S.C. Sec. 1973 et seq.), in the choice of candidates or 
other electoral choices that are preferred by voters in a protected class, 
and in the choice of candidates and electoral choices that are preferred by 
voters in the rest of the electorate. The methodologies for estimating 
group voting behavior as approved in applicable federal cases to enforce 
the federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.) to establish 
racially polarized voting may be used for purposes of this section to 
prove that elections are characterized by racially polarized voting. 


AB 8 (Cardenas) of 1999, which was vetoed, sought to eliminate the at-large 
election system within the Los Angeles Community College District. In his 

veto message, the Governor stated that the decision to create single-member 

districts was best made at the local level, and not by the state. - 





Comments: 


According to the author, this bill "addresses the problem of racial block 
voting, which is particularly harmful to a state like California due to its 
diversity. SB 976 provides a judicial process and criteria to determine if the 
problem of block voting can be established. Once the problem is judicially 
established, the bill provides courts with the authority to fashion appropriate 
legal remedies for the problem. In California; we face a unique situation 
where we are all minorities. We need statutes to ensure that our electoral 
system is fair and open. This measure gives us a tool to move us 1n that 
direction: it identifies the problem, gives tools to deal with the problem and 
provides a solution.” 


FISCAL EFFECT: Appropriation: No Fiscal Com.: No Local: No 


SUPPORT: (Verified 6/20/02) 
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ASSEMBLY FLOOR: 

AYES: Alquist, Aroner, Calderon, Canciamilla, Cardenas, Cardoza, Chan, 
Chavez, Chu, Cohn, Corbett, Correa, Diaz, Dutra, Firebaugh, Florez, 
Frommer, Goldberg, Havice, Hertzberg, Jackson, Keeley, Kehoe, Koretz, 
Longville, Lowenthal, Matthews, Migden, Nakano, Nation, Negrete 
McLeod, Oropeza, Papan, Pavley, Reyes, Salinas, Shelley, Simitian, 
Steinberg, Strom-Martin, Thomson, Vargas, Washington, Wayne, 
Wiggins, Wright, Wesson 

NOES: Aanestad, Ashburn, Bates, Bogh, Briggs, Bill Campbell, John 
Campbell, Cogaill, Cox, Daucher, Harman, Hollingsworth, La Suer, 
Leach, Leonard, Leslie, Mountjoy, Robert Pacheco, Rod Pacheco, 
Pescetti, Richman, Runner, Strickland, Wyland, Zettel 


DLW:jk. 6/21/02 Senate Floor Analyses 
SUPPORT/OPPOSITION: SEE ABOVE 
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SB 976 Senate Bill - Bill Analysis 








SENATE THLRD READING 

SB 976 (Polanco) 

As Amended June 11, 2002 
Majority vote 


ORNATE VOTH :24-10 | 


ELECTIONS = ett | 


be ee ee ee ee 


Ayes: |Longville, Cardenas, 
| i\Steinberg, Keeley, 
iShelley 
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JUDICIARY B-4 


eS ie eee 


|Ayes:|Corbett, Dutra, Jackson, | 
Longville, Shelley, | 
Steinberg, Vargas, Wayne 








Nays:|Harman, Bates, Robert 
|Pacheco, 
| [Rod Pacheco | 


i ee ee ee ee ee ee eee ee ee 


SUMMARY : Establishes criteria by which local at-large elections 


may be found to have abridged the rights of certain voters and 
allows for remedies. Specifically, this bill 





1) Provides that an at-large method of election may not be 
imposed or applied in a manner that impairs the ability of a 


protected class to elect candidates of its choice or its 
ability to influence the outcome of an election, as a result 
of the dilution or the abridgment of the rights of voters who 
are members of a protected class. 


2)Establishes that voter rights have been abridged if it is 
shown that racially polarized voting occurs in elections for 
members of the governing body of the political subdivision or 
in elections incorporating other electoral choices by the 
voters of the political subdivision. 


3)Defines "racially polarized voting" as voting in which there 
is a difference in the choice of candidates or other electoral 
choices that are preferred by voters in the protected class, 
and in the choice of candidates and electoral choices that are 


preferred by voters in the rest 


of the electorate. 


4)Provides that the existence of racially polarized voting shall 
be determined from examining results of elections in which at 


- , ] 
' 
ee  Oe-orororr————————————————n anne 8. 
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least one candidate is‘'a member of a protected class or 
elections involving ballot measures, or other electoral 
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choices that affect the rights and privileges of members of a 

protected class. In making such a determination the extent to 

which candidates who are members of a protected class and who 
e are preferred by voters of the protected class have been 
elected to the governing body of the political subdivision in 
question shall be probative. 





5) Establishes that methodologies for estimating group voting 
behavior, as approved in applicable federal cases to enforce 
the federal Voting Rights Act (VRA), may be used to prove that 
elections are characterized by racially polarized voting. 


6)Specifies that proof of an intent on the part of voters or 
elected officials to discriminate against a protected class is 
not required and that the fact that members of a protected 
class are not geographically compact or concentrated may not 
preclude a finding of racially polarized voting. 


7)Specifies that other factors, including the use of electoral 
devices or other voting practices or procedures that may 
enhance the dilutive effects of at-large elections, are 
probative but not necessary factors to establish a violation 
of voting rights. 


8) Provides that upon a finding of racially polarized voting the 
court shall implement appropriate remedies, including the 
imposition of district-based elections. 


9) Provides reasonable attorney fees and litigation expenses for 
the prevailing plaintiff party in an enforcement action. 
Prevailing defendant parties shall not recover any costs, 
unless the court finds the action to be frivolous, 
unreasonable, or without foundation. 





10}Authorizes any voter who is a member of a protected class and 
who resides in a political subdivision that is accused of a 
violation of this legislation to file an action in the 
superior court of the county in which the political 
subdivision is located. 


EXISTING LAW 


1)Provides for political subdivisions that encompass areas of 
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representation within the state. With respect to these areas, 
public officials are generally elected by all of the voters of 

the political subdivision (at-large), from districts formed 
within the political subdivision (district-based}, or by some 
combination thereof. 
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via a local initiative whether public officials are SPecuee by 


@ , 2)Allows voters of the entire political subdivision to determine 
divisions or by the entire > political subdivision. 





_FISCAL EFFECT : None 
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COMMENTS : According to the author, this bill "addresses the 

problem of racial block voting, which is particularly harmful to 
@ a state like California due to its diversity. SB 976 provides a 
judicial process and criteria to determine if the problem of 
block voting can be established. Once the problem is judicially 
established, the bill provides courts with the authority to 
Fashion appropriate legal remedies for the problem. In 
California, we face a unique situation where we are all 
minorities. We need statutes to ensure that our electoral 
system is fair and open. This measure gives us a tool to move 
us in that direction: it identifies the problem, gives tools to 
deal with the problem and provides a solution." 





In Thornburg v. Gingles (1986) 478 U.S. 30, the United States 
Supreme Court announced three preconditions that a plaintiff 
first must establish to prove that an election system diluted 
the voting strength of a protected minority group: 


1)The minority community was sufficiently concentrated 
geographically that it was possible to create a district in 
which the minority could elect its own candidate. 


2)The minority community was politically cohesive, in that 
minority. voters usually supported minority candidates. 


3)There was racially polarized voting among the majority 
community, which usually {but not necessarily always), voted 
for majority candidates rather than for minority candidates. 


In Gomez v. City of Watsonville (1988) 863 F.2d 1407, 1417, 
cert. denied, 489 US 1080, the United States Supreme Court 
affirmed that at-large elections of city council members in 
Watsonville, California had diluted the voting strength of the 





SB 976 
oo Page 4 
minority community, and ordered the city to switch to 
single-member district elections. The plaintiffs in the 
Watsonville case were successful in establishing the three 
preconditions created in Gingles 


As noted above, the Supreme Court in Gingles established three 
conditions that a plaintiff must meet in order to prove that 
at-large districts diluted the voting strength of minority 
communities. This bill requires that only two of those 
conditions be met, and does not require that a minority 
community be sufficiently concentrated geographically to create 
a district in which the minority community could elect its own 
candidate. As such, this bill would presumably make it easier 
to successfully challenge at-large districts. Given that this 
bill applies to all local districts that elect candidates 
at-large, the impact: of this bill could be significant. If the 
® minority community is not sufficiently geographically compact, 
it is unclear what benefit would result. from eliminating 
at-large elections. ~ 4 


Document received by the CA Supreme Court. 





3 of 4 | | a oe > : : | > 6/14/02 3:56 PM 
Provided by LRI History LLC | | oo 7 7 Page 20 of 134 


Ex. A- 126 


SB 976 Senate Bill - Bill Analysis @ 








4 of 4 


Provided by LRI History LLC — 





http://info.sen.ca, oe sb... 976_cfa_20020612 165457 asm_floor.homl 


AB 8 (Cardenas) of 1999, which was vetoed, sought to eliminate 
the at-large election system within the Los Angeles Community 
College District. In his veto message, the Governor stated that 
the decision to create single-member districts was best made at 
the local level, and not by the state. AB 172 (Firebaugh) of 
1999, which was vetoed, proposed to prohibit at-large elections 
for specified K-12 school districts. That bill was approved by 
the Assembly, but was amended to an unrelated subject in the 
Senate Education Committee. 


Analysis Prepared by : Willie Guerrero / E., R. & C. A. / 
(916) 319-2094 


FPN; 0005396 


6/14/02 3:56 PM 
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Date of Hearing: June 4, 2002 





ASSEMBLY COMMITTEE ON JUDICIARY 
Ellen M. Corbett, Chair 
SB 976 (Polanco) — As Amended: April 9, 2002 


SENATE VOTE: 24-10 
SUBJECT: DISCRIMINATION: VOTING RIGHTS 


KEY ISSUE: SHOULD THE STATE ENACT A VOTING RIGHTS ACT IN ORDER TO 
PROHIBIT AND REMEDY RACIALLY POLARIZED VOTING THAT ABRIDGES OR 
DILUTES THE RIGHT TO VOTE IN AT-LARGE ELECTION SYSTEMS? 


SYNOPSIS 


This bill, which was previously heard by the Elections, Reapportionment and Constitutional 
Amendments Committee, enacts a state voting rights act comparable to the federal voting rights 
act in order to address racial block voting in at-large elections. Unlike prior unsuccessful 
measures concerned with at-large election methods, this bill would not mandate that any 
political subdivision convert an at-large election system to a single-member district system. 
Rather, this bill simply prohibits the abridgement or dilution of minority voting rights. 


SUMMARY: Prohibits discrimination in at-large election districts. Specifically, this bill: 





1) Provides that an at-large method of election may not be employed by a political subdivision 
of the state in a manner that results in the dilution or the abridgment of the rights of voters 
who are members of a protected race, color or language class by impairing their ability to 
elect candidates of their choice or their ability to influence the outcome of an election. 


2) Prohibits racially polarized voting, as defined, in elections for members of the governing 
body of a political subdivision or in elections aneorporating other electoral choices by the 
voters of a political subdivision. 


3) Provides that a voter may sue to enforce and a court may remedy violations of the act. 
EAISTING LAW: 


1) Provides for political subdivisions and the election of public officials by all of the voters (at- 
_ large), or from districts formed within the political subdivision (district-based), or by some 
-combination thereof. (Elections Code sections 10505, 10508, and 10523; Government Code 
Sections 58000-58200.) 
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2) Allows voters of the entire political subdivision to determine by local initiative whether 
| | public officials are elected by divisions or by the entire political subdivision. (Elections 
eS Code Section 9102.) 








FISCAL EFFECT: As currently in pritt, this bill is keyed non-fiscal. 
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COMMENTS: The author states that SB 976 “addresses the problem of racial block voting, 
which is particularly harmful to a state like California due to its diversity. SB 976 provides a 
judicial process and criteria to determine if the problem of block voting can be established. Once 
the problem is judicially established, the bill provides courts with the authority to fashion 
appropriate legal remedies for the problem. In California, we face a unique situation where we 
are all minorities. We need statutes to ensure that our electoral system is fair and open. This 
measure gives us a tool to move us in that direction: it identifies the problem, gives tools to deal 
with the problem and provides a solution." 
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This Bill Addresses Racially Polarized Voting if it Impairs the Right of Protected Groups to 
Influence the Outcome of an Election. This bill establishes a state Voting Rights Act much like 
the federal Voting Rights Act. Accordingly, it provides protections against the dilution or 
abridgement of the nght to vote by members of the race, color and language groups recognized 
by the federal act. Restrictive interpretations given to the federal act, however, have put the cart 
before the horse by requiring that a plaintiff show that the protected class is geographically 
compact enough to permit the creation of a single-member district in which the protected class 
could elect its own candidate. This bill would avoid that problem. 





In Thornburg v. Gingles, 478 U.S. 30 (1986), the court created three requirements that a plaintiff 
must establish to prove that an election system diluted the voting strength of a protected minonty 
group: (1) the minority community was politically cohesive, in that minority voters usually 
supported minority candidates; (2) there was racially polarized voting among the majority 
community, which usually voted for majority candidates rather than for minority candidates; and 
(3) the minority community was sufficiently concentrated geographically that it was possible to 
create a district in which the minority could elect its own candidate. Prior to the Thornburg 
decision, there had been no requirement to show geographical compactness in order to show a 
violation of the federal voting rights act. 





This bill would allow a showing of dilution or abridgement of minority voting rights by showing 
the first two Thornburg requirements without an additional showing of geographical 
compactness. Under other decisions of the U.S. Supreme Court, the geographical compactness 
or concentration of the protected class within a political subdivision is a factor in determining 
whether a district may be drawn to allow that class of voters to elect the candidate of their 
choice. This bill recognizes that geographical concentration is an appropriate question at the 
remedy stage. However, geographical compactness would not appear-to be an important factor 
in assessing whether the voting rights of a minority group have been diluted or abridged by an at- 
large election system. Thus, this bill puts the voting rights horse (the discrimination issue) back 
where 11 sensibly belongs in front of the cart (what type of ead ig appropriate once racially 
polarized voting has been shown). 


This Bill Does Not Mandate the Abolition of At-large Election Systems, Unlike prior legislation 
regarding at-large methods of election, discussed below, this bill does not mandate that any 
political subdivision convert at-large districts to single-member districts. Instead, this bill simply 
prohibits at-large election systems from sais used to dilute or abridge the rights of voters in 
protected classes. : 


Document received by the CA Supreme Court. 


Author's Technical Amendments. To clarify that there is more than one protected class, the 
author properly wishes to change referetices to "the protected class" to "a protected class.” 
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Similarly, to avoid confusion regarding the definition of racially polarized voting, the author 
appropriately suggests language referencing the standard under the federal voting rights act. 
Thus, proposed section 14025(3) on page 3, line 7 ff; should read as follows: (e) ‘‘Racially 
polarized voting’’ means voting in which there is a difference, as defined in case law regarding 
enforcement of the federal Voting Rights Act (42 U.S.C. Sec, 1973 et seq.), in the choice of | 
candidates or other electoral choices that are preferred by voters in the protected class, and in the 
choice of candidates and electoral choices that are preferred by voters in the rest of the 
electorate. The methodologies for estimating group voting behavior as approved in applicable 
federal cases to enforce the federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.) to establish 
racially polarized voting may be used for purposes of this section to prove that elections are 
characterized by racially polarized voting. | 





In addition, to correct awkward syntax, the author prudently desires to reword section 14027 as 
follows: "An at-large method of election may not be imposed or applied in a manner that 
impairs the ability of a protected class to elect candidates of its choice or its ability to influence 
the outcome of an election, as a result of the dilution or the abridgment of the rights of voters 
who are members of a protected class, as defined in Section 14026." 


To clarify the intention of section 14028(b), the author properly proposes that the bill be 
amended as follows: (b) The occurrence of racially polarized voting shall be determined from 
examining results of elections in which at least one candidates are is a members of a protected 
class or elections involving ballot measures, or other electoral choices that affect the rights and 
privileges of members of the protected class. One circumstance that may be considered in 
determining a violation of Section 14027 and this section is the extent to which candidates who 
are members of a protected class and who are preferred by voters of the protected class, as 
determined by an analysis of voting behavior, have been elected to the governing body of a 
political subdivision that is the subject of an action based on Section 14027 and this section. Jn 
Eteetions In multiseat at-large election districts, where the number of candidates who are 
members of a protected class is fewer than the number of seats available, the relative groupwide 
support received by candidates from members of the protected class shall be the basis for the 
racial polarization analysis. 





The author also desires to correct the citation format in section 14030 to read: In any action to 
enforce Section 14027 and Section 14028, the court shall allow the prevailing plaintiff party, 
other than the state or political subdivision thereof, a reasonable attorney’s fee consistent with 
the standards established in Serrano v. Priest (1977) 20 Cal.3d 25, ineluding pages 48 and -49, 
and litigation expenses including, but not limited to, expert witness fees and expenses as part of 
the costs. Prevailing defendant parties shall not recover any costs, unless the court finds the 
action to be frivolous, unreasonable, or without foundation. 


Finally, to clarify the syntax of section 14032, the author wisely suggests that it should read as 
follows: "Any voter who is a member of a protected class and who resides in a political 
subdivision where a violation of Sections 14027 and 14028 is alleged may file an action pursuant 
to those sections in the superior court of the county in which the political subdivision is located." 


Document received by the CA Supreme Court. 


© Prior Related Legislation, AB 8 (Cardenas) of 1999 sought to eliminate the at-large election 
system within the Los Angeles Community College District. That bill was vetoed by the 
Governor, who stated in his veto message that the decision to create single-member districts was 
best made at the local level. AB 172 aeenenenr’ of 1999 proposed to prohibit at-large elections 
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for specified K-12 school districts, After passing the Assembly, that bill was amended to an 
unrelated inion) ect in the Senate. 


REGISTERED SUPPORT / OPPOSITION: 


Support 
ACLU 


Joaquin Avila, Esq. 
Mexican American Legal Defense and Educational Fund (MALDEF) 


Opposition 
None on file 


Analysis Prepared by: Kevin G. Baker / JUD. / (916) 319-2334 
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Date of Hearing: April 16, 2002 


ASSEMBLY COMMITTEE ON ELECTIONS, REAPPORTIONMENT AND 
CONSTITUTIONAL AMENDMENTS 
John Longville, Chair 
SB 976 (Polanco) — As Amended: April 9, 2002 


SENATE VOTE: 24-10 
SUBJECT: Elections: rights of voters. 


SUMMARY: Establishes criteria by which local at-large elections may be found to have 
abridged the rights of certain voters and allows for remedies. Specifically, this bill: 


1) Provides that an at-large method of election may not be imposed or applied in a manner that 
results in the dilution or the abridgement of the rights of voters who are members of a 
protected class by impairing their ability to elect candidates of their choice or their ability to 
influence the outcome of an election. 


2) Establishes that voter = have been abridged if it is shown that racially polarized voting 
occurs in elections for members of the governing body of the political subdivision or in 
elections incorporating other electoral choices by the voters of the political subdivision. 





3) Defines "racially polarized voting" as voting in which there is a difference in the choice of 
candidates or other electoral choices that are preferred by voters in the protected class, and in 
the choice of candidates and electoral choices that are preferred by voters m the rest of the 
electorate. 


4) Provides that the existence of racially polarized voting shall be determined from examining 
results of elections in which candidates are members of a protected class or elections 
involving ballot measures, or other electoral choices that affect the rights and privileges of 
members of the protected class. In making such a determination the extent to which 
candidates who are members of a protected class and who are preferred by voters of the 
protected class have been elected to the governing body of the political subdivision in 
question shall be probative. 


5) Establishes that methodologies for estimating group voting behavior, as approved in 
applicable federal cases to enforce the federal Voting Rights Act (VRA), may be used to 
prove that elections are characterized by racially polarized voting. 


6) Specifies that proof of an intent on the part of voters or elected officials to discriminate 
against a protected class is not required and that the fact that members of a protected class are 
not geographically compact or concentrated may not paeeiane a finding of ractally polarized 
voting, 
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@ 7) Specifies that other factors, including the use or electoral devices or other voting practices or 
procedures that may enhance the dilutive effects of at-large elections, are probative but not 
necessary factors to establish a violation of voting rights. 
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8) Provides that upon a finding of racially polarized voting the court shall implement 
appropriate remedies, including the imposition of district-based elections. 





9) Provides reasonable attorney fees and litigation expenses for the prevailing plaintiff party in 
an enforcement action. Prevailing defendant parties shall not recover any costs, unless the 
court finds the action to be frivolous, unreasonable, or without foundation. 


10) Authorizes any voter who is a member of a protected class and who resides in a political 
subdivision that is accused of a violation of this legislation to file an action in the superior 
court of the county in which the political subdivision is located. 


EXISTING LAW: 


1) Provides for political subdivisions that encompass areas of representation within the state. 
With respect to these areas, public officials are generally elected by all of the voters of the 
political subdivision (at-large), from districts formed within the political subdivision (district- 
based), or by some combination thereof. 


2) Allows voters of the entire political subdivision to determine via a local initiative whether 
public officials are elected by divisions or by the entire political subdivision. 


FISCAL EFFECT: . None 





COMMENTS: 


1) Purpose of the Bill: According to the author, SB 976 "addresses the problem of racial block 
voting, which is particularly harmful to a state like California due to its diversity. SB 976 
provides a judicial process and criteria to determine if the problem of block voting can be 
established. Once the problem is judicially established, the bill provides courts with the 
authority to fashion appropriate legal remedies for the problem. In California, we face a 
unique situation where we are all minorities. We need statutes to ensure that our electoral 
system is fair and open. This measure gives us a tool to move us in that direction: it 
identifies the problem, gives tools to deal with the problem and provides a solution." 


2) Legal History: In Thornburg v. Gingles (1986) 478 U.S. 30, the Umted States Supreme Court 
announced three preconditions that a plaintiff first must establish to prove that an election 
system diluted the voting strength of a protected minority group: 


a) The minority community was sufficiently concentrated geographically that it was 
possible to create a district in which the minority could elect tts own candidate. 


b) The minority community was politically cohesive, in that minority voters usually 
supported minority candidates. 
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: c) There was racially polarized voting among the majority commumty, which usually (but 
& not necessarily always), voted for majority candidates rather than for minority candidates. 





In Gomez v. City of Watsonville (1988) 863 F.2d 1407, 1417, cert, denied, 489 US 1080, the 
‘United States Supreme Court affirmed that at-large elections of city council members in 
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Watsonville, California had diluted the voting strength of the minority community, and 
ordered the city to switch to single-member district elections. The plaintiffs in the 
Watsonville case were successful 1n establishing the three preconditions created in Gingles. 





3) Impact of this Bill: In Gingles, the Supreme Court established three conditions that a 
plaintiff must meet in order to prove that at-large districts diluted the voting strength of 
minority communities. This bill requires that only two of those conditions be met, and does 
not require that a minority community be sufficiently concentrated geographically to create a 
district in which the minority community could elect its own candidate. As such, this bill 
would presumably make it easier to successfully challenge at-large districts. Given that this 
bill applies to all local districts that elect candidates at-large, the impact of this bill could be 
significant. If the minority community is not sufficiently geographically compact, it is 
unclear what benefit would result from eliminating at-large elections. 


4) Previous Legislation: AB 8 (Cardenas) of 1999, which sought to eliminate the at-large 
election system within the Los Angeles Community College District, was vetoed by the 
Governor. In his veto message, the Governor stated that the decision to create single- 
member districts was best made at the local level, and not by the state. AB 172 (Firebaugh) 
of 1999, proposed to prohibit at-large elections for specified K-12 school districts. That bill 
was approved by this committee, but was amended to an unrelated subject in the Senate 
Education Committee. » 


REGISTERED SUPPORT / OPPOSITION: 





Support 


None on file. 
Opposition 
None on file. 


Analysis Prepared by: Ethan Jones/E., R. & C. A. / (916) 319-2094 
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Date of Hearing: April 2, 2002 





ASSEMBLY COMMITTEE ON ELECTIONS, REAPPORTIONMENT AND 
CONSTITUTIONAL AMENDMENTS 
John Longville, Chair | 
5B 976 (Polanco) — As Amended: March 18, 2002 


SENATE VOTE: 24-10 
SUBJECT: Elections: nights of voters. 


SUMMARY: Establishes criteria by which local at-large elections may be found to have 
abridged the rights of certain voters and allows for remedies. Specifically, this bill: 


1) Provides that an at-large method of election may not be imposed or applied in a manner that 
results in the dilution or the abridgement of the rights of voters who are members of a 
protected class by impairing their ability to elect candidates of their choice or their ability to 
influence the outcome of an election. 


2) Establishes that voter rights have been abridged if it is shown that racially polarized voting 
occurs in elections for members of the governing body of the political subdivision or in 
elections incorporating other electoral choices by the voters of the political subdivision. 





3) Defines "racially polarized voting" as voting in which there is a difference in the choice of 
candidates or other electoral choices that are preferred by voters in the protected class, and in 
the choice of candidates and electoral choices that are preferred by voters in the rest of the 

electorate. 


4) Provides that the existence of racially polarized voting shall be determined from examining 
results of elections in which candidates are members of a protected class or elections 
involving ballot measures, or other electoral choices that affect the rights and privileges of 

~ - members of the protected class. In making such a determination the extent to which 
candidates who are members of a protected class and who are preferred by voters of the 
protected class have been elected to the governing body of the political subdivision in 
question shall be probative. 


5) Establishes that methodologies for estimating group voting behavior, as apptoved in 
applicable federal cases to enforce the federal Voting Rights Act (VRA), may be used to 
prove that elections are characterized by racially polarized voting. 


6): Specifies that proof of an intent on the part of voters or elected officials to discriminate 
_ against a protected class is not required and that the fact that members of a protected class are 
not geographically compact or concentrated may not preclude a finding of racially polarized 
voting. - | | 
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® 7) Specifies that other factors, including the use or electoral devices or other voting practices or 
_ procedures that may enhance the dilutive effects of at-large clections, are probative but not 
necessary factors to establish a violation of voting rights. 
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8) Provides that upon a finding of racially polarized voting the court shall implement 
appropriate remedies, including the imposition of district-based elections. 





9) Provides reasonable attorney fecs and litigation expenses for the prevailing plaintiff party in 
an enforcement action. Prevailing defendant parties shall not recover any costs, unless the 
court finds the action to he frivolous, unreasonable, or without foundation. : 


10) Authorizes any voter who is a member of a protected class and who resides in a political 
subdivision that 1s accused of a violation of this legislation to file an action in the superior 
court of the county in which the political subdivision ts located. 


EXISTING LAW: 


1) Provides for political subdivisions that encompass areas of representation within the state. 
With respect to these areas, public officials are generally elected by all of the voters of the 
political subdivision (at-large), from districts formed within the political subdivision (district- 
based), or by some combination thereof. 


2) Allows voters of the entire political subdivision to determine via a local initiative whether 
public officials are elected by divisions or by the entire political subdivision. 


FISCAL EFFECT: None 





COMMENTS: 


1) Purpose of the Bill: According to the author, SB 976 “addresses the problem of racial block 

voting, which is particularly harmful to a state like California due to its diversity. SB 976 

provides a judicial process and criteria to determine if the problem of block voting can be 
established. Once the problem is judictally established, the bill provides courts with the 
authority to fashion appropriate legal remedies for the problem. In California, we face a 
unique situation where we are all minorities. We need statutes to ensure that our electoral 
system is fair and open. This measure gives us a tool to move us in that direction: it 
identifies the problem, gives tools to deal with tbe problem and provides a solution," 


2) Legal History: In Thornburg v, Gingles (1986) 478 U.S. 30, the United States Supreme Court 
announced three preconditions that a plaintiff first must establish to prove that an election 
system diluted the 7 strength of a protected minority group: 


a) The minority community was sufficiently concentrated geo ee that it was 
possible to create a district in which the manana. could elect its own candidate. 


b} The minority community was politically cchesioe. in that enineelie voters usually 
| i minority candidates. 
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Cc) There was racially polarized voting among the majority community, which usually (but 
not necessarily wile i voted al majority candidates rather than for minority candidates. 





In Gomez v. City of Watsonville (1 988) 863 F.2d 1407, 1417, cert. denied, 489 US 1080, the 
United States Supreme Court affirmed that at- -large elections of city council members in 
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Watsonville, California had diluted the voting strength of the minority community, and 
ordered the city to switch to single-member district elections. The plaintiffs in the 
Watsonville case were successful in establishing the three preconditions created in Gingles. 





3) Impact of this Bill: In Gingles, the Supreme Court established three conditions that a 
plaintiff must meet in order to prove that at-large districts diluted the voting strength of 
minority communities. This bill requires that only two of those conditions be met, and does 
not require that a minority community be sufficiently concentrated geographically to create a 
district in which the minority community could elect its own candidate, As such, this bill 
would presumably make it easier to successfully challenge at-large districts. Given that this 
bill applies to all local districts that elect candidates at-large, the impact of this bill could be 
significant. If the minority community is not sufficiently geographically compact, it is 
unclear what benefit would result from eliminating at-large clections. 


4) Previous Legislation: AB 8 (Cardenas) of 1999, which sought to eliminate the at-large 
election system within the Los Angeles Community College District, was vetoed by the 
Governor. In his veto message, the Governor stated that the decision to create single- 
member districts was best made at the local level, and not by the state. AB 172 (Firebaugh) 
of 1999, proposed to prohibit at-large elections for specified K-12 school districts. That bill 
was approved by this committee, but was amended to an unrelated subject in the Senate 
Education Committee. . 


REGISTERED SUPPORT / OPPOSITION: 





Support 

None " ee 
Op — 

None on file. 


Analysis Prepared by: Ethan Jones /E., R. & C. A. / (916) 319-2094 
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Office of Senate Floor Analyses 
1020 N Street, Suite 524 | 
(916) 445-6614 Fax: (916) 327-4478 


THIRD READING 


Bill No: SB 976 
Author: Polanco (D) 
Amended: 5/1/01 

Vote: 21 


SENATE ELECTIONS & REAP, COMMITTEE: 5-3, 5/2/01 


AYES: Alpert, Burton, Murray, Ortiz, Perata 


NOES: Brulte, Johnson, Poochigian 


SENATE FLOOR: 16-10, 3/30/01 

AYES: Alarcon, Chesbro, Dunn, Escutia, Figueroa, Kamette, Kuehl, 
Murray, Peace, Polanco, Romero, Scott, Soto, Speier, Torlakson, Vincent 

NOES: Ackerman, Brulte, Haynes, Johannessen, Knight, McClintock, 
McPherson, Morrow, Oller, Poochigian 


SUBJECT: Elections: rights of voters 


SOURCE: Author 


DIGEST: This bill establishes criteria in state law through which the 


validity of at-large election systems can be challenged in court. 


ANALYSIS: Existing law provides that the governing boards of local 
political jurisdictions (1.e., cities, counties, and school or other districts) are 
generally elected by all of the voters of the political subdivision (at-large) or 
from districts formed within the political subdivision (district-based) Or 
some combination thereol. 


Existing law —e permits the voters of the entire local political 
jurisdiction to determine via ballot measure whether the governing board 1s 


CONTINUED 
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elected at-large or by districts. The processes for placing one of these 
measures on the ballot varies according to the type of jurisdiction. 


Most cities and school or other districts in California elect their governing 
boards using an at-large election system. The exceptions, those that elect by 
district, tend to be the very large cities and school districts. 


One of the most frequently cited reasons for changing from at-large to 
district elections is the need to overcome a history or pattern of racial 
inequity. In some instances, election by districts may actually be required 
by the federal Voting Rights Act. In Gomez v. City of Watsonville (1988), 
the United States Supreme Court affirmed that the at-large elections of city 
council members in Watsonville, California had diluted the voting strength 
of the minority community, and ordered the city to switch to single-member 
district elections. In Thornburg v. Gingles (1986), the Supreme Court 
announced three preconditions that a plaintiff first must establish to prove 
such aclaim. The plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: 





1. The minority community was sufficiently concentrated geographically 
that 1t was possible to create a district in which the minority could elect 
its own candidate. 


2. The minority community was politically cohesive, in that minority voters 
usually supported minority candidates. 


3. There was racially polarized voting among the majority community, 
which usually (but not necessarily always), voted for majority candidates 
rather than for the minority candidates. 


Specifics of SB 976: 

1. Enacts the California Voting Rights Act of 2001. 

2.- Provides that an at-large method of election may not be imposed or 
applied in a manner that results in the dilution or abridgement of the right 
of registered voters who are members of a protected class by impairing 


their ability to elect candidates of their choice or to influence the outcome 
of an election. , 


CONTINUED 
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. Provides that a violation of the bill is to be established if it is shown that 
racially polarized voting occurs in election for governing boards of a 
political subdivision or in elections incorporating other electoral choices 
by the voters of the political subdivision: 


4. Specifies that the occurrence of racially polarized voting shall be 
determined from examining results of elections in which candidates are 
members of a protected class or elections involving ballot measures, or 
other electoral choices that affect the rights and privileges of members of 
the protected class. One circumstance that may be considered is the 
extent to which candidates who are members of a protected class have 
been elected to the governing body of a political subdivision that is the 
subject of an action based on this bill. In multi-seat at-large districts, 
where the number of candidates who are members of a protected class is 
fewer than the number of seats available, the relative group-wide support 
received by candidates from members of the protected class shall be the 

_ basis for the racial polarization analysis. : 


. States that proof of an intent on the part of the voters or elected officials” 
to discriminate — a protected class is not required. | 





6. Specifies that _ factors such as the history of discrimination, the use 

of electoral devices or other voting practices or procedures that may 
~ enhance the dilutive effects of at-large elections, denial of access to those 

processes determining which groups of candidates will receive financial 
or other support in a given election, the extent to which members of the 
protected class bear the effects of past discrimination 1n areas such as 
education, employment, and health, which hinder their ability to 
participate effectively in the political process, and the use of overt or 
subtle racial appeals in political campaigns, may also be introduced as 
evidence but these factors are not necessary to establish a violation of this 
section. , 


7. Authorizes a court to impose appropriate remedies, including district- 
~ based elections, and to award a prevailing non-state or non-local 
government plaintiff party reasonable attorney's fees consistent with 
specified case law as part of the costs. | 
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. "At-large method of election" as any of the following methods of electing 
members to the governing body of a political subdivision, and does not 
include any method of district-based elections: 


A. One in which the voters of the entire Jurisdiction elect the members to 
the governing body. 


B. One in which the candidates are required to reside within given areas — 
of the jurisdiction and the voters of the entire jurisdiction elect the 
members to the governing body. 


C. One which combines at-large elections with district-based elections. 


2. "District-based election" as a method of electing members to the 
governing body of a political subdivision in which the candidate must 
reside within an election district that is a divisible part of the political 
subdivision and is elected only by voters residing within that election 
district. 





3. "Political subdivision" as a geographic area of representation created for 
the provision of government services, including, but not limited to, a 
city, a school district, a community college district, or other district 
organized pursuant to state law. 


4. "Protected class" as a class of voters who are members of a minority race, 
color or language group, as this class 1s referenced and defined in the 
federal Voting Rights. Act (42 U.S.C. Sec. 1973 et seq.). 


5. "Racially polarized voting" means voting in which there is a difference in 
the choice of candidates or other electoral choices that are preferred by 
~ voters in the protected class, and in the choice of candidates and electoral 
choices that are preferred by voters in the rest of the electorate. The 
methodologies for estimating group voting behavior as approved in 
applicable federal cases to enforce the federal Voting Rights Act (42 
-US.C. Sec. 1973 et seq.) to establish racially polarized voting may be . 
used for purposes of this section to prove that elections are characterized 
by racially pone ns | | 
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According to the author, this bill addresses the problems associated with 
block voting, particularly those associated with racial or ethnic groups. This 
is important for a state like California to address due to its diversity. 
FISCAL EFFECT: Appropriation: No Fiscal Com.: No Local: No 
SUPPORT: (Verified 1/8/02) 


Mexican American Legal Defense and Educational Fund 
DLW:jk 1/8/02 Senate Floor Analyses 


SUPPORT/OPPOSITION: SEE ABOVE 
tte tek END de Fe te fe 
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BILL NO: SB 976 HEARING DATE: 5/2/01 
AUTHOR: POLANCO ANALYSIS BY: Darren Chesin 
AMENDED: AS TO BE AMENDED 

FISCAL: NO 

SUBJECT: 


At large and district elections: rights of voters 


BACKGROUND: 


Existing law provides that the governing boards of local political jurisdictions (i.e., 
cities, counties, and school or other districts) are generally elected by all of the 
voters of the political subdivision (at-large) or from districts formed within the 
political subdivision (district-based) or some combination thereof. 


Existing law generally permits the voters of the entire local political jurisdiction to 
determine via ballot measure whether the governing board is elected at-large or 


by districts. The processes for placing one of these measures on the ballot 


varies according to the type of jurisdiction. 


Most cities and school or other districts in California elect their governing boards 
using an at-large election system. The exceptions, those that elect by district, 
tend to be the very large cities and school districts. 


One of the most frequently cited reasons for changing from at-large to district 
elections is the need to overcome a history or pattern of racial inequity. In some 
instances, election by districts may actually be required by the federal Voting 
Rights Act. In Gomez v. City of Watsonville (1988), the United States Supreme 
Court affirmed that the at-large elections of city council members in Watsonville, 
California had diluted the voting strength of the minority community, and ordered 
the city to switch to single-member district elections. In Thornburg v. Gingles 
(1986), the Supreme Court announced three preconditions that a plaintiff first 
must establish to prove such a claim. The plaintiffs in the Watsonville case were 
successful in establishing these conditions, which were: 


e The minority community was sufficiently concentrated geographically that it 


_ was possible to create a district | in which the minority could elect its own: 
candidate. 


6 The minority community was politically cohesive, in that minority voters | 
usually supported minority candidates. 
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€@ e There was racially polarized voting among the majority community, which 


usually (but not necessarily always), voted for majority candidates rather than 


for the minority candidates. 
PROPOSED LAW: 


This bill would establish criteria in state law through which the validity of local at- 
large election systems can be challenged in court. Specifically, this bill does all 
of the following: 


(a) Provides that a local political jurisdiction may not employ an at-large method 
of election if it results in the dilution or the abridgement of the rights of any 
registered voter who is a member of a minority race, color or language 
group, by impairing their ability to elect candidates of their choice or by 
impairing their ability to influence the outcome of an election. © 


(b) Provides that a violation of this prohibition is established if it is shown that 
racially polarized voting occurs in elections for members of the governing 
body or in elections incorporating other electoral choices by the voters of the 
same jurisdiction. | | 


(Cc) Defines "racially polarized voting" as voting in which there ts a difference in 
the choice of candidates or other electoral choices that are preferred by the 
voters in the protected class, and in the choice of candidates and electoral 
choices that are preferred by voters in the rest of the electorate. 





Specifies the methodology by which racially polarized voting may be 
established. 


7 


ee 


(e) Specifies that the fact that members of a protected class are not 
| geographically compact or concentrated may not preclude a finding of 
racially polarized voting, but may be a factor in determining an appropriate 
remedy. | 


(f) States that proof of an intent on the part of the voters or elected officials to 
discriminate against a protected class is not required. 


(g) Delineates other factors that may be introduced as evidence in order to 
establish a violation. | 


(h) Authorizes a court to impose appropriate remedies, including district-based 
_ elections, and to award a prevailing non-state or non-local government 
plaintiff party reasonable attorney's fees consistent with specified case law 
as part of the costs. | 





Fi 
‘fT 
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COMMENTS: 





1. According to the author, this bill addresses the problems associated with 
block voting, particularly those associated with racial or ethnic groups. This is 
important for a state like California to address due to its diversity. 


2. This bill establishes criteria when met, that would serve to prohibit the use of 
at-large elections in local jurisdictions. Unlike the preconditions established 
by the Supreme Court in Thornburg v. Gingles, this bill does not require that 
the minority community be geographically compact or concentrated. If a. 
minority community is not sufficiently geographically compact to ensure that it 
can elect one of their members from a district, what is gained by eliminating 
the at-large election system’? 


3. Several bills seeking to promote the use of district-based elections over at- 
large elections have been pursued in the past. Last year, AB 8 (Cardenas) 

_ which sought to eliminate the at-large election system within the Los Angeles 
Community College District, was vetoed by the Governor. In his veto 
message, the Governor stated that the decision to create single-member 
trustee areas is best made at the local level, not by the state. AB 172 
(Firebaugh) of 1999, which would have prohibited at-large elections for 
specified K-12 school districts, passed this committee but died in the Senate 
Committee on Education. 





POSITIONS: 
Sponsor: Joaquin Avila, former President, MALDEF: public interest attorney. 
Support: None received 


Oppose: None received 
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Assembly Elections, : — Bill No. SB 976 





Reapportionment and Constitutional _ Intro ‘Amended Date: 
Amendments Committee - Author Polanco 
John Longville, Chair | : 


State Capitol, Room 3123 
319-2094 
~ 319-2162 (fax) 


Please note these important committee deadline dates: 





April 26'" last day for policy committees to hear and report Assembly fiscal bills for 
referral to fiscal committees. 

May 10" last day for policy committees | to hear and report to the floor sonfiveal 
Assembly bills. | | 

May 24"" last day for policy committees to meet prior to Tune 11", 

June 4" last day for fiscal committees to hear and report Assembly bills to the Floor 
June 3" committee meetings may resume. 

August 16" last day for policy committees to meet and report Senate bills. 
‘August:31" end of session 


1) NEED FOR R BILL: 


Please present all the relevant facts (BE SPECIFIC) that demonstrate the need for this 


bill. | 





2) SOURCE AND BACKGROUND OF BILL: 


a} Who is the person in your office to contact regarding this bill? (Please provide 


telephone numbers. 8) Saved At LIES BAS I» 


b) What, if any, person, organization, or governmental entity requested introduction 


of this bill? | 
ML SJOagG un + Aur fe yf Arne 
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c) Has a similar bill been before either this Session or a previous Session of the 
Legislature? If so, please identify the Session, bill number, and disposition of this 
bill. 


No 


d) Have there been any interim hearings, a committee report, or issue in general on 
this bill? Ifso, please identify. 
0 


e) Please list likely support and opposition. Attach copies of letters of support and 
opposition you have received. 


» MALDEF ACLU 7 = “ppeet— 
¢ Ne | : | 


6 Arr. an. 


f} Please attach copies of all Senate analyses (policy, fiscal, floor), if applicable. 


3) AMENDMENTS PRIOR TO HEARING: 


a) Do you plan any substantive amendments to this bill prior to hearing? 


VES a : NO 


b) Ifthe answer to question (a) is "YES" please cxplain briefly the substance of the 
amendments being prepared (or attach a copy of the draft language that has been 


sent to Legislative Counsel). 
) © —_ Pitt eche b 


c) Please sia § copies of all amendments to the ER&CA Committee. The lee 
copy must be signed by the memher. ——- (1): // aS 


d) .No substantive amendments shall be accepted after 5:00 p.m. on Monday the 
week prior to the hearing, and the amendments must be in Legislative 
Counselform. _ : | 
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_ 
é 4) WITNESSES: 


Please list the witnesses you plan to have testify on the day of the hearing: 


ms x4 LAA es. At ur la. _ 





This form must be filled out and returned within 5 business days. The Chair 







may withhold the hearing of a bill if the worksheet and accompanying 
information is not received within the required five-day period. Please send this 
form and all supporting documentation to the attention of Patricia Hawkins, 


State Capitol, room 3123. 
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July 5, 2002 


Honorable Gray Davis 
Csovernor of California 


Sacramento, CA 95814 
SENATE BILL No. 976 


Dear Governor Davis: 


Pursuant to your request, we have reviewed the above-numbered bill 
authored by Senator Polanco and, in our opinion, the title and form are sufficient and the bill, 
if chaptered, will be constitutional. ‘The digest on the printed bill as adopted correctly reflects 


the views of this office. 


Very truly yours, 


Diane F, Boyer-Vine 
Legislative Counsel 


Wwrh-k 6. $24 


By 
Michael B. Salerno 
Principal Deputy 


MBSirelr 


a 


Two copies to Honorable Richard Polanco, | 
pursuant to Joint Rule 34, 
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CFOVERNOR GRAY DAVIS 


JUL ~ 39 2002 


To Members of the California State Senate: 


| am signing SB 976. This measure provides voters with a cause of action to 
challenge at-large elections when it can be shown that a minority's voting rights 
have been abridged or diluted. Upon a determination that a violation has . 
occurred, the court shall fashion appropriate remedies, including but not limited 
to single district elections. 


While this legislation Is far from perfect, it does provide state courts with the 
ability to fashion remedies for minorities when their votes are unfairly diluted by 
the use of at-large election. Given the diverse make up of California voters, this 
legislation will help to ensure that California’s electoral system IS fair, open to, 
and representative of all California voters. 





Sincerely, 


They Swit 


cal 
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{-Tonorable Gray Davis 


Governor of California 


Sacramento, CA 95814 


Dear Governor Davis: 


Pursuant to your request, we have reviewed the above-numbered bill 
authored by Senator Polanco and, in our opinion, the title and form are sufficient and the biil, 
if chaptered, will be constitutional. The digest on the printed bill as adopted correctly reflects 


the views of this office. 
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Two copies to Honorable Richard Polanco, 
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July 5, 2002 


Very truly yours, 


Diane FE, Boyer- Vine 
Legislative Counsel 


NwiktbFlba- 


Michael B, Salerno 
Principal Deputy 
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Assembly Committee on Elections, Reapportionment and Constitutional Amendments 





AUTHOR HEARING NOTICE 





April 12, 2002 


Senate Member Polanco: 

Your bill no{s). SB 976 

will be heard on Tuesday, April 16, 2002 
Time and Location: 


1:30 p.m. -- Room 444 


From: 





John Longville, Chair 
Assembly Committee on Elections, Reapportionment and Constitutional Amendments 
Sacramento, CA 95814 (916) 319-2094 
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Jul 03 O02 O6:22p LULAC 831-637-0146 p.t 





League 0 O United Latin American CrEEZens 
uly 





The Honorable Gray Davis 
Governor of California 


EXECUTIVE BOARD State Capital, l* Floor 
Mickie Solorio Luna, State Director Sacramento, CA 95814 7 | 

San Benito County, LULAC #2890 Wy 
Vera Marquez, Cepuly State Director \ — 
Ed Daiga do, Stoke Treasurer : 
Ricardo T. Mendoza, Deputy State Governor Davis: 





Director for Youth 


Michael Perez, Deputy Stote Dirsclor 


bor Yours Adult The California League of United Latin American Citizens, the largest and 
ar Toung 5 


Rose Jurado, Deputy Store Director oldest latino civil rights organization in the nation is urging your support 
for Warren for SB 976, sponsored by Senator Richard Polanco. 

Mel Risner, Doaputy State Director 

for the E'deriy _ | 

leslia Vege, State Youth President We are writing to urge your approval of SB976, the California State 

Dr, Marcos Conireras, Immediate Voting Rights Act of 2001. This act provides an effective tool tor 

Past Director 


minority communities to address the problem of racial block voting 1n the 
contest of at-large elections. The Act permits a local minority 
community to file an action in a local Superior Court challenging an at- 


APPOINTED POSITIONS 
Ruth Hermosillio, sacrekiry 
Ruben Lopez, ogt. at Arms 


Rev. Deacan Sal Alvarez, Chaplet large election system that has a discriminatory effect on minority voting 
Sgt. Major Ret, Richard Martinez, strength. The act docs not mandate the elimimation of at-large election, 
Veterans Affairs Olficer 


rather, the Act permits a local minority community to prove the existence 


alpen dvinia of racial bloc voting in accordance with well established case law. Once a 


Alon Clayton, Civil Rights Adviser 





Dolares Huerta, Civil Rights Adkisor violation is established, the Superior Court can implement an appropriate 
Ramon Gomez, Citizenship Advisor remedy to provide the minority community with greater access to the 
Mark Silverman, hrimigration Adviser political process. 

Richard Ybarra, Chairman, Corpcrate 

Alliance Cammissian 7 : : . ; BS 

Steven J. Ybarra, Copitel Liason Given the demographic changes occurring in California, It 1s Important 
ADVISORS TO THE STATE pingcror that the governing boards of local government be reflective on the 

Dy Bill Melendez. Former Stake Director communities they serve. This Act provides an opportunity to create a 
Manny Marquez, Former State Director political leadership that is both diverse and responsive lo the ever 


Richard Fimbres, Neionol Vee Presdent increasing demands of our local communities. 
For ‘Wast Regian 


Rasa Resales, National Director for Women 


scar Moran, Fermer Nofional resent «= UULAC in it’s on going efforts and work in assuring latinos are elected 


Mario Obleda, Former Notional President += aS YePresentatives of their communities, hereby urges your approval of 
Ed Morga, Distinguished Member / the Cahfornia Voting Rights Act of 2001. 
Former National President 7 ; 


LEGAL COUNSEL 

Cory Aguirra, Attorney 

Chris Arriola, Attorney 

Joaquin Avila, Voler Rights Atornay 





Mrs. 


Art Cantu, Aitorney State President, + 
Gloria Curie, Attorney | Calrfornia LULAC 


frint Jimenez, Attorney 
Fstela Lopez, Attorney 
Mario Obledo, Attorney 


- Elvira Robinson, Attermey 
& Tomas Saenz, Attorney - MALDEF 
Carlos Singh, Advisor 
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16 it Cover nor Davis: 


Wo urge your approval of Bi GHEE California State Voting Rights Act of 2001. This dict 
provides an cffoctive tool for minority commmuntilics to addréss the problem of radial blige voting 
in the cohktoxt of at-lay ‘Be elections. The Act permits a local minOTILy community to file tin ACLION 
iia iocal Superior Const challengnig an ai-latge election system that has 4 discriminatory effect 
on minotity voting strength. The Act doos notin indate ihe climination of at-lar po clecliony 
rather, the Act permits a ‘Toeal miindrity conummnity (6 prove the exisicnoa of racial bld¢ votlngin 
accordande wilh well-established case law, Ouce a violation is established, the Superior Qoiirt. 
‘dat implement ai appropridte remedy to provide ihe minority coitimunily with ercater access to 
the political proc C58, | _—e 
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ducational Fund empowering Latinos to participate fully in the American political process | 


July 3, 2002 


The Honorable Gray Davis 
Governor 

i“ Floor, State Capito] 
Sacramento, CA 95814 


Dear Governor Davis: 


On behalf of the National Association of Latino Elected and Appointed 
Officials (NALEO}, I am writing to urge your approval of SB 976, the 
“California Voting Rights Act of 2001.” The Act enhances the ability of 
Latino and other minority communities to challenge loca! at-large election 
systems that dilute their voting strength in a discriminatory manner. 


SB 976 does not mandate the elimination of at-large elections; rather, the 
Act permits a a local minority community to prove the existence of racial 


bloc voting in accordance with well-established case law by filing an action 


in a loca] Superior Court. Once a violation is established, the Superior 
Court can implemcnt an appropriate remedy to provide the minority 
community with greater access to the political process. 


Eteach Us 2 of Denver Given the demographic chanees in California, it is important that the 

Hon. Angel L. 1 : ‘ Wnecdtet , i146 

Hon, Angel be Or. philadelphia governing boards of local jurisdictions reflect the communities they serve. 

Han, Deborah Oni Discriminatory election systems diminish the vitality and responsiveness 
Hnmia Stuwe Senator ji : ems ; ; 

Hon. Gd Pastor of our state’s democracy. By approving the California Voting Rights Act 


Meniber af Congress 

Ms, Pat Pulido ; 
Anhcuser-Husch Compares, Inc. 

Hon. Silvestre Reyes 

Chair, Conpresstanal Hispanic Caucus 
Fon, Edward 2. Roybal ( Ret.) 
President-Limeritas 

Ylan, Manty Sabatles-Marse 

Doardmember, Dade C: sunt) Schwul Board 
Hout, Ka esta Sanchez 


Former 


r, Mew Monica 


House if Rene exsilaiives 
Hen. Gaddi Vase 
' Saulhem © aliforin’ Edison Company 
Hon, Mury Rose Wilcox 
County Sapervisor, Maricopa County 


Hon, Evelyn Minu Woolson 
Presideut, Hispanic Blected doe Officials 
National League of Cites 


Li? 


executive Director 
rte 


MENS 


1 5800 S. Easter Ave,, Suite 365 
Lus Angeles, CA 90040 
(323) 720-1932 

- Fax (323) 720-9519 


of 2001, you will help ensure that all California voters have a fair 
opportunity to have their voices heard in the electoral process. 
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Caltfornta State Senate 
Senate Majority Leader 


SENATOR RICHARD G. POLANCO 


TWENTY-SECOND SENATORIAL DISTRICT 


July 2, 2002? 


The Honorable Gray Davis 
Governor of California 
State Capitol, 1° Floor 
Sacramento, CA 95814 


RE: SENATE BILL 976 


Dear Governor Davis: 





1am writing to respectfully request your approval of SB 976. 


MENSER - 


BANKING, COMMERCE, AND 
INTERNATICNAL TRADE 


AUOGET AND FistalL REVIEW 
RLUSINESS 4NMm PROFESSIONS 


ELECTIONS AND 
REAPFPOCRTIOGNMENT 


HEALTIINANO FlUMAN SERVICES 
LABOR & IMDUSTR] AL RELATIONS 


Fimita SaAreETY 


Senate Bill 976 addresses the problem of racial bloc voting in California - a state 
without a majority racial or ethnic group. 


SB 976 is necessary because the federal Voting Rights Act's remedy fails to 
redress California's problem of racial bloc voting. Federal case law requires 
that the minority community be geographically compact and sufficiently large 
to constitute a majority in a hypothetical election district. This geographic 
compactness standard requires that the minority population in such an 


election district constitute more than 50 percent of the eligible voter 


population. If the minority community were at 49 percent, then the federa! 
courts cannot provide a remedy. Such a bright-line test establishes an artificial 
threshold which often serves to deny minority voting rights in California 


simply because the minority community Is not sufficiently compact. 


SB 976 addresses California's problem and tays out criteria and a judicial 
process to determine if the facts of biock voting can be established. The court 
must use criteria that are well-established in law and in court decisions to 
establish the existence of the problem. The remedy Is not prescribed in the 
measure but must be fashioned by the court and must be tailored to remedy 
the violation. Hence, SB 976 focuses the remedy on the sme but Is 





permissive on the remedy that should be used. 


Governor, after the 2000 Census, in California we are facing a unique situation: 


where we are all Hminorives.¥ We need statutes to ensure that our electoral 
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system Is fair and open. This méasure gives us a tool to move us in that 
direction: It identifies the probiem, gives toois to deal with the problem and 
provides a solution. 


There is no known opposition to the measure. 


| request your approval of the measure and will be see to provide any 
additional information you may require. | 


Sincerely. 


Cw | —— 


RICHARD G. POLANCO 
Senate Majority Leader | 
ROP: sma 
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National Hezdquarters 
Lox Angeles 

Regional Office 

G4 &. Spring Street 

Loe Angeles, CA 50014 
Te): 213.620 2512 

Fez: 219.629,0266 


Chiago 

Regional Office 

168 W. Randolph Street 
Suite 1406 

Shicaen, TL 60601 

Tal: 312.762.142° 

Foot: 312.782. 1428 


San Antonia 
Repional Office 

140 E, Housten Stree. 
Suite 300 

San Auronio, TR 75S06 
Tel; 210.224.5476 

far 210.284. 5582 


Washington, B.C. 
Kezional Offke 
A717 Kistreel, NW 
Suis dll 

Washington, DG 20056 
Tel 202,253 2825 

Por: 202.209 2549 


fan Francisco 
Redistricting Offlce 
715 Cole Steet 

lite 381 

Franelaco, G4 94117 
Tel! 415.504.6801 

Far: 115. 504.8904 


Sacmments 
Satelite Office 

925 J Street 

Suite 422 

Sacramento, GA 95814 
Tate 416.dd8 7991 

fae: $16,4d3.1541 


Albuquerque 
Program Office 

1806 Central Avenue, SE 
Suite 207 

Albuquerque, NM B7106 
Tel 505.843. 48K 

Pc: 505.246.9104 


Houstan 
Program Office 
Ripley House 

4410 Navigation 
Buite 229 

Hewaton. TX 77011 
Tels 7iA.315-5444 
fae: 713.0915-G404 


Phoenix 

Program Office 

202 E. Mebawell Road 
Bude 170 

Phoenhy, AY 80041 
Tel: G02.307-5918 
Fox: 602.907.5028 


Atjanta 

fensus Offica 
265 Lenox Road 
Suite 75 

Atlenta, GA S320 
Tal: 404.504, 7020 
Faz: 04.504 7021 
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MALDEF 


Mexican American Legal Defense and Educational Fund 


July 3, 2002 


Via Facsunile and First Class Mati 





The Honorable Gray Davis 

Govemor of Califonua 

State Capitol, Ist Floor 

Sacramento, California 95814 


RE: Senate Brli ?76 
Deat Govemor Davis: 


The Mexican American Legal Defense and Educational Fund (MALDEF) 
urges your approval of Senate Bill 976, the California State Voting Rights Act of 
2001. This Act provides the tools necessary for Latinos and otber protected minority 
communities to combat the problems of cdisfranchisement and unequal access to the 
political process caused by at-large elections. At-large elections, along with racial 
bloc voting patterns, can operate to suppress the ability of Latinos to elect the 
candidates of their choice — candidates that meammefully represent them and their 
inierests. 


The Califomia State Voting Richts Act of 2001 would permit a local minority 
community to file an action in a local Superior Court challenging an at-large election 
system that has a discriminatory effect on minority voting strength. Whnle the Act 
does not mandate the elimination of at-large elections, it does permit a Jocal minority 
community to prove the existence of racial bloc voting in accordance with well- 
established case law. Once a violation ts established, the Superior Court can 
implement an appropriate ramecly to provide the minority communtty with more 
meaningful political representation. 


Although California has already become a majority-minonty state, Latino 
political representation at the local level has nat kept pace with the staggerig growth 


of the Latino community over the past decade. In 2000, Latinos comprised 33% of 


California’s population. Yet that same year, according to the 2000 National 
Association of Latino Elected Official’s (NALEQ) annual directory, Latmos 
represented only 2.8% of the total number of county elected officials in California 
(58/2,013), and only 10.5% of all municipal elected officials (3038/2, ane 
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Governor Davis 
Tilly 3, 2002 
Page Two 


This stark disparity underscores the continued need for measures, legislative or 
otherwise, to help the governing bodies of loca) government better reflect the 
cormmunities they serve. This Act provides an opportunity to create a political leadership 
that is both diverse and responsive to the needs and concerns of the Latino community. 


For these reasons, We utge your approval of the Cahiformia Voting Rights Act of 
2001. 


Sincerely, 


Steven. o, Ringt7 / KAM. 
Steven J, Reyes 
Staff Attomey 


cc: Senstor Richard Polanco 
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CALTBORNLA LEGISLATIVE OTFEICE 


Francisco Lobaco, Lesistetive Director 





Valerie Small Navarro, Leceststive Advacate 
Rica M. Beri, Leetstertive Assistants 


G | j vf I Tt | | | Tag Bleventh nireel, Aube 534. 
, Sacramento, CA 95814 
a eee Do | ; | | ‘Velephone: (616) 44vz-1036. 
| U ‘ ] O NY | i May oar 2002 Fax: (9 TG) 442-1743 


The Honorable Richard Polanco 
State Capitol, Room 5046 
Sacramento, CA 95814 





Re:  §B976 (Polanco) -- Support 


Dear Scnator Polanco: 

— 
The American Civil Liberties Union supports SB 976, your bill to‘provide state law protection 
against the vote dilution caused by racially polarized voting. When such voting patterns persist 
in at-large elections, they result in severe underrepresentation of African-Americans, Latinos, 
and other protected groups on local governing boards. Statewide, the underrepresentation of. 
minority groups on those boards has been dismally and consistently low for decades. Where 
racially polarized voting has led to the exclusion of minority-preferred candidates, this law 
provides for changes in the electoral system so that it more fairly represents the constituencics’ 
within each jurisdiction. Thus, we support SB 976 because it increases the opportunity to fully 
participate in the political process. 





[f you or your staffhave any questions or comments, please call us. | | | | ® 
Sincerely yours, 
fe ip oad _ 


CISCO LOBACO we VALERIE SMALL NAVARRO 
Legi slative Director | | ene Advocate 





Cc: Members and Consultant, Assembly Judiciary Committee 
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May 31, 2002 


The Honepahle don Corbett, Chair 
Committee on the Jndiciary 
California State Asscobly 

[O20 N Street, Roam 104 
Sacramento, CA JSS 14 


He: SE O76 (Folanca) - Suppor VIA FACSIMILE 


Doar Assembiy Meniber Corbett: 


The Moxitan Anenean Legil Defense and Nducational Fund (MALIEF) - 
sirangly suppcris Senate Yi 976, which would amend statc law to protect against 
Ihe vote Uilution caused by racially polarized voling. When such yating patterns 
persist in at-large elections, they result m severe wnderreprescntation of Latinos 
and other profcalcd groups on lacal coverning boards. Siatewide, ihe 
ropfescmlation of minority groups an those boards has been dismally and 
ronsistontly low for decades. Where racially polarized voting hag Jed to the 
exclusion ofnunorily-proferrcd candidates, SB 976 would provide for changes in 
tlie cleclaral systeu 60 (hit tt more fhirly represents the constituencies within each 
jurisdiction. | 


We hope thal you will support this important legislation. Ifyou have any 
questions aliovl aur position, pleasc call me at 916-443-7531, 


sincerely, 


Francisco Jistrada 
senior Policy Analyst  < 
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one Senator Richard Polanco 
ovina Baker; Consulanl, Assembly Committec on the Judiciary 
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The Uonorable Richard olanco 


State Capitol, Roam 5046 | 
Sacramenta, CA 958)4 


Dear Senator Polanco: 


P, O1/01 
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Re: SB 976 (Polanco) -- Support 


# 


1 
The American Civil Libertics Union supports $8 976, your bill to provide state Jaw protection 
against {he volc dilution caused by racially polarized voting. When such voting pattems persist 


in at-large elections, they result in severe underrepresentation of African-Americans, Latinos, 
and other protected groups on local governing boards. Statewide, the underrepresentation of 
minority groups on those boards has been dismally and consistently low for decades. Where 
racially polarized voling has led to the exclusion of minority-preferred candidates, this law 
provides for changes in the clectoral sysicam so that it more fairly represents the conslituercies 
wilhin cach jurisdiction. Thus, we support SB 976 because it increases the opportuntty to fully 


participate in the political process. 


Ifyou or your staff have any questions or commenl|s, please call us, 


Sincerely yours, 





Logislative Dircelor 


; Co cate stl 
 AELEAELALE oft pier 
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VALERIE SMALL NAVARRO 
Legislative Advocate 


(co: Members and Consultant, Assembly Judiciary Committee 
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May 7, 2001 


The.Honorable Rich ard Polanco 
State Capitol, Room 5046 | a , | 
sacramento, CA 95814 oo 3 | _ _ 


Re: SB 976 (Polanco) -- Support 
Dear Senator Polanco: - 


“The American Civil Liberties Union supports SB 970, your bill to provide state law protection 
against the vote dilution caused by racially polarized voting. When such voting patterns-persist | 
© in at-large elections, they result in severe underrepresentation of African-Americans, Latinos, 
_and other protected groups on local governing boards. Statewide, the underrcprescntation of — 
minority groups on those boards has been dismally and consistently low for decades. Where 
racially polarized voting has led to the exclusion of minority-preferred candidates, this law 
_ provides for changes in the electoral system so that it more fairly represents the constituencies 
within each jurisdiction. Thus, we support SB 976 because it increases the opportunity to fully 
participate in the political process. 





_ If you or your staff have any aceitinns or comments, please call us. 


Sincerely yours, 





i aad fa. | 
me? all nv WYL> : 


FRANCISCO LOBACO 7 VALERIE SMALL NAVARRO | 
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Senate Majority Header 


SENATOR RICHARD G. POLANCO 


 TWENTY-SECOND SENATORIAL DISTRICT 


February 27, 2002 


Legislative Counsel 
State Capitol, Room 3021 
Sacramento, CA 95814 


RE: Senate Bill 976, R.N. 0205380 
!am enclosing changes to the draft amendments. A mockup is also 


enclosed. Please provide me with new draft amendments reflecting: 
the changes. 





If you have any questions, please contact my Chief of Staff, Saeed Ali, 
at 445-3456. 


Sincerely, 


RICHARD G. POLANCO 
Senate Majority Leader 


RGP: sma 
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To: Saeed Al 

From: Joaquin G. Avila | 

Re: Changes to Proposed Amendments ~ SB 976 
Date: February 26, 2002 


Changes to February 18” Amendments 
Amendments Nos. 1 - 7 No changes 


Amendment 8 - In third line the word “that” should read “than” - the third line reads as follows: 
“existence of racially polanzed voting than elections conducted” 


Amendment 9 - Should read: 
“On page 4, line 16, after “considered” insert: 
in determining a violation of Section 14027 and this section” 


Amendment 10 - Should read: 
“On page 4, line 17, after “class” insert: ; 
and who are preferred by voters of the protected class, as determined by an 
analysis of voting behavior,” 


Amendment 11 - Should read: 
, “On page 4, line 27, after “voting,” insert 
or a violation of Section 14027 and this section,” 


Amendment 12 - 13 No changes 


Amendment 14 - Should read: 
“On page 5, line 9, after “fee” insert: 
and litigation expenses, including but not limited to en witness fees and 
expenses” 


Amendment 15 - Should read: 
“On page 5, line 11, strike out “Prevailing plaintiff’ and strike out lines 12 and 13 


Amendment 16 - Should read: 
“On page 5, linc 11, after “costs.” insert: 
Prevailing defendant parties shall not recover any costs, unless the court finds the 
action to be frivolous, unreasonable, or without foundation.” 


} 


Amendment l7- No change | 


Amendment 18 - Delete the word “registered” from the first line. 
‘First linc should read: “Section 14032. Any votcr who is a member of the” 
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" AMENDED IN SENATE MAY 1, 2001 


@sx00 BILL No. 976 





Introduced by Senator Polanco 


February 23, 2001 


An act to add Chapter 1.5 (commencing with Section 14025) to 
Division 14 of the Elections Code, relating to voting rights. 


LEGISLATIVE COUNSEL'S DIGEST 
SB 976, as amended, Polanco. Elections: rights of voters. 
Existing law provides for political subdivisions that encompass 
munteipat areas of representation within the state. With respect to these 
municipal areas, public officials are generally elected by all of the 
voters of the political subdivision (at-large) or from districts tormed 
. within the political subdivision (district-based). 
@ Existing law generally allows the voters of the entire political 
subdivision to determine whether the elected public officials are elected 
by divisions or by the entire political subdivision. 
This bill would provide that a-munteipal_ poetical subdivisionmay 
not be subdivided an at-large method of election, as defined, may not — 
be imposed or applied in a manner that results in a-dental the dilution 


or heaton we pei right of ee 


2 eerbor—e PEC registered 
aie whos are members a a piiniais ies as ee by impairing 
their ability to elect candidates of their choice or to influence the 
outcome of an election. 

This bill would provide that a violation of its provisions shall be 
established if it is shown that racially polarized voting, as defined, 
occurs in elections for governing board members of a smumerpal 


political subdivision, among other things. It would provide that an 
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SB 976 





eS, 


intent to discriminate against a protected class, as defined, is not 





required to establish a violation of this bill. 
This bill would authorize a court to impose appropriate remedies, 


including district-based elections, and to award a prevailing nonstate or 
nonlocal government plaintiff party reasonable attorney's fees 
consistent with specified case law as part of the costs. . 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 








The people of the State of California do enact as follows: 


- SECTION 1. Chapter 1.5 (commencing with Section 14025) 
is added to Division 14 of the Elections Code, to read: 


CHAPTER 1.5. RIGHTS OF VOTERS 


14025. This act shall be known and may be cited as the 
California Voting Rights Act of 2001. 
arr - sana in this ee 


ee a Pa Ba te = Fo =a s ao Ee a afm Ts 


(a) “At-large method of election” means any of the following 
methods of electing seca to ie governing body of a | pesiiacag 
subdivisionlend-dees-ne HG ) thod-of—¢ based 
elections] s - | 

(1) One in which the voters of the entire jurisdiction elect the 
members to the governing body. 


(2) One in which the candidates are required to reside within 


given areas of the jurisdiction and the voters of the entire 
jurisdiction elect the members to the governing body. 

(3) One which combines at-large elections with district-based 
elections. | ye lectionsl 

(b) “District-based” eleetten-’ means a method of electing 
Members to the governing body of a memtetpal political 
subdivision in which the candidate must reside within an election 
district that is a divisible part of the-muntetpal political subdivision 


and is elected only by voters residing within that election district. 
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f—Mainetpal peltteat | 

(c) “Political subdivision” means a geographic area of 
representation created for the provision of muntetpal government 
services, including, but not limited to, a city, a school district, a 
community college district, or other—teeal—disttet district 
organized pursuant to state law. 


rt 7 > —~ 
(d) ‘“‘Protected class” means a class of voters who are members rine 
of af#minerityfrace, color or languagevgroup, as this class is | 
referenced ana defined in the federal Voting Rights Act (42 U.S.C. | 

Sec, 1973 et seq.). | | 


I ‘D+, a Fo ae oe tary! gee Pee 2 2 at 
= z ' LJ an : 


(e) “Racially polarized voting” means voting in which there is 
a difference in the choice of candidates or other electoral choices 
that are preferred by voters in the protected class, and in the choice 
_ af candidates and electoral choices that are preferred by voters in — 
the rest of the electorate. The methodologies for estimating group 
voting behavior as approved in applicable federal cases to enforce 
the federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.) to 
establish racially polarized voting may be used for purposes of this 
section to prove that elections are characterized by racially 
polarized voting. : 
14027. An at-large method of election may not be imposed or 
applied in a manner that results in the dilution or the abridgment 
of the rights Scag a who are members of the protected 
class, as provided in Section 14028, by impairing their ability to 
elect candidates of their choicefof-Jheir ability to influence the 
- outcome of an election. aad 
14028. (a) A violation of Section 14027 ts established if itis 
shown that racially polarized voting occurs in elections for 
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members of the governing body] &—rnteipal—petitieat | 
subdivisier political subdivision or in elections incorporating | 
other electoral choices by the voters of the political subdivision. Elections Ronducted ov ior tothe 44 \ 
3} -The—oeeurrence—ef—racially—pelarized—vetine—shali—be fan action pursuant to Sechon HOLT = 
Bad . ee eee ee eee ukbiak NS Sechion aré more prokahve to 
HCE g x : vr i sae! ~ estats lish we existence of racialivy 
= Lae La. Ls “ é # + at “7 - one _ ~ . oo its th Polayited Yo+, nod, elections 
AHSCT Se EHO a A GCE datesavhe-are Conducted ote y he filing of the, 


abers-efe-pretected-elass-hayve-been cleetedtoe the FOVOFHIRE ACTION . 





| | : 7 r awiolati £ sechon O17) © 
$611 -(b) The occurrence of racially polarized. voting¥shall ‘be Sind Hate Sectiong] of Sechor 


12 determined from examining results of elections in which 

13. candidates are members of a protected class or elections involving 

14 ballot measures, or other electoral choices that affect the rights - 

15 and privileges of members of the protected class. One | a 7 ; 
y%16 circumstance that may be consideredvis the extent to which i determining a Vidarion of cock oj 


-¥. 17 candidates who are members of a protected se, been elected “\%) And Wis" section | 
18 to the governing body of a political subdivision that ts the subject ‘and who are. Pref evred oy voters of 
19 of an action based on Section 14027 and this section. In multi-seat Protected Class, aS deter mined py 
20 at-large districts, where the number of candidates who are %&W ONalysis of vor welavioy 
21 members of a protected class is fewer than the number of seats | | : 
22 available, the relative group-wide support received by candidates - 
23 from members of the protected class shall be the basis for the racial 
24 polarization analysis. | 
(c) The fact that members of a protected class are not 
geographically compact or concentrated may not preclude a 
finding of racially polarized votingA but may be a factor In . 
determining an appropriate remedy. | 
(d) Proof of an intent on the part of the voters or elected 
officials to discriminate against a protected class is not required. 
(e) Other factors such as the history of discrimination, the use 
of electoral devices or other voting practices or procedures that 
may enhance the dilutive effects of at-large elections, denial of 
access to those processes determining which groups of candidates 
will receive financial or other support in a given election, the 
extent to which members of the protected class bear the effects of 
past discrimination in areas such as education, employment, and 
health, which hinder their ability to participate effectively in the 
political process, and the use of overt or subtle racial appeals in 
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| SB 976 mo littcat Camp as} np Ave. Prot 
7 | Koalitical-eompaians may also beinproducedas-cvidence-butthene | Pot ner necess Pichon & etn bes: 
2 i OrsT . . ans . meres - OLE ON OL EES OCT A i''o (aon, of Seiden iY¥oaz7 ee 
3 14029. Upon a finding of a violation of Section 14027 and . ee | 
4 Section 14028, the court shall implement appropriate remedies, 
5S including the imposition of district-based elections i-plaee-of 
6 at-laree-distriets, that are tailored to remedy the violation. t Section (#028 
ae, 14030. In any action to enforce Section 14027yThe court shall 
8 allow the prevailing plaintiff party, other than the state or political aaah Uihgati a eKyrenss 1 t hands’ ny 
9 subdivision thereof, a reasonable attorney’s feegcOnsistent with the =| pe jue Léactet. to ta-pant Lt ude 
10 standards established in Serrano v. Priest (1977) 20 Cal.3d 25, at Fees anol Ln tenes 
11 including pages 48 and 4, as part = wie costs, P _ 
| eres 8 ant CHEE et pdision there ob sk =: aU 7 
S ccehiehiatentaieienslenenenenam, Levins Sa a 


(4031. This chapter i is onuihed fo bnailemnent the ania | pah't, aii no reer Ow) 
of Section 7 of Article d and of Sectio of Article H of the California | rid Linieay Che Oe 


Constitution. te ohio bp bea Layrlone , 
| a hare or en fAena— 


Amendment 18 
On page 5, below line 16, insert: 


pam me peek ee 
On tn te LY fo 


14032. Any reweestoower voter who is a member of the 
protected class and who resides in a political subdivision that is 
the subject of an action filed pursuant to Sections 14027 and 14028 
may file an action pursuant to those sections in the superior court 
of the county in which the political subdivision is located. 
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© | Substantive 


AMENDMENTS TO SENATE BILL NO. 976. 
AS AMENDED IN SENATE MAY 7, 2001 





Amendment 1 : | | 
On page 2, lines 16 and 17, strike out ", and does not 
include any method of district-based elections" 


Amendment 2 | 
On page 2, line 25, strike out "“election"" and insert: 


elections" 
3 | Amendment 3 : 
On page 3, line 12, strike out "minority". 
| Amendment 4 , 
On page 3, line 12, after "language" insert: 
minority 


| Amendment 5 © 
On page 3, line 35, strike out "registered" 





| | Amendment 6 | : | 
On page 3, line 37, strike out the second "of" and 


insert: 
or 
Amendment 7 ; 
On page 4, line 1, after the second “of" insert: 
the 


| | Amendment 8 
On page 4, line 3, after the period insert: 


sa 
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8 Substantive 


Elections conducted prior to the filing of an action pursuant to > 
Section 14027 and this section are more probative to establish the™ 
existence of racially polarized voting than elections conducted 
after the filing of the action. 





Amendment 9° 
On page 4, line 16, after "considered" insert: 
in determining a violation of Section 14027 and this section 
Amendment 10 | — 
On page 4, line 17, after "class" insert: 
and who are preferred by voters of the protected class, as 


determined by an analysis of voting behavior, 


| Amendment 11 | 
On page 4, line 27, after the comma insert: 


or a violation of Section 14027 and this section, | 





: | | Amendment 12 
© On page 5, strike out lines 1 and 2 and insert: 
political campaigns are probative, but not necessary factors to 
establish a violation of Section 14027 and this section. 

| Amendment 13 | 

On page 5, line 7, after "14027" insert: 
and Section 14028 

— : Amendment 14 3 

On page 5, line 11, after the comma insert: 
and litigation expenses including, but not limited to, expert 
witness fees and expenses 
Amendment 15 


. On page 5, line 1.1, strike out "Prevailing plaintiff" 
strike out lines 12 and 13, and insert: | 
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48654 . | | RNO206266 PAGE 3 
: Substantive. 





court finds the action to be a iad unreasonable, or without 
Foundation. | : | = ws 


| Amendment 16 | 3 ? 
On page 5, line 15, after the second "Section" insert: 


| Amendment 17 
On page 5, below line 16, insert: 


14032. Any voter who is a member of the protected class ~- 


and who resides in a political subdivision that is the subject of an 
action filed pursuant to Sections 14027 and 14028 may file an action 
‘pursuant to those sections in the superior court of the county in 
which the political subdivision is located. © | | 
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AMENDMENTS TO SENATE 








11:17 AM 
PAGE 1 


02/18/02 
RNO205380 
Substantive 


BILL NO. 976 


AS AMENDED IN SENATE MAY 1, 2001 


On page 2, 
include any method 





On 
elections 

On 

On 
minority 
© 

On 
On 
insert: 
Or 

On 
the 

On 





page 


page 


page 


page 


page 


Dage 


page 
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lines 16 and 
of district-based elections" 


line 


line 


Line 


line 


line 


Line 


line 


Amendment 1 


17, strike out ", and does not 


Amendment 2 


25, strike out “election” and insert: 


Amendment 3 
12, strike out "minority" 


Amendment 4 _ 
12, after "language" insert: 


Amendment 5 
35, strike out "registered" 


Amendment 6 
37, strike out the second "of" and 


Amendment 7 


1, after the second "of" insert: 


Amendment 8 
3, after the period insert: 


+ 
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Elections conducted prior to the filing of an action pursuant to 
Section 14027 and this section are more probative to establish the 
existence of racially polarized voting that elections conducted 
after the filing of the action. 


Amendment 9 
On page 4, line 11, after "voting" insert: 
or a violation of Section 14027 and this section 
Amendment 10 
On page 4, line 16, after "considered" insert: 
in determining a violation of Section 14027 and this section 


Amendment 11 
On page 4, line 17, after "class" insert: 


and who are preferred by voters of the protected class, as 
determined by an analysis of voting behavior, 





© Amendment 12 
On page 5, strike out lines 1 and 2 and insert: 


political campaigns are probative, but not necessary factors to 
establish a violation of Section 14027 and this section. 
Amendment 13 
On page 5, line 7, after "14027" insert: 
and Section 14028 
Amendment 14 
On page 5, line 9, after "fee" insert: 
and expenses 


Amendment +5 
On page 5, line 12, after "shall" insert: 
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Amendment 16 
On page 5, line 13, after the period insert: 


Prevailing defendant parties shall not recover any costs, unless the 
court finds the action to be frivolous, unreasonable, or without 
foundation. 


Amendment 17 
On page 5, line 15, after the second "Section" insert: 


Amendment 18 
On page 5, below line 16, insert: 


14032. Any registered voter who is a member of the 
protected class and who resides in a political subdivision that is 
the subject of an action filed pursuant to Sections 14027 and 14028 
may file an action pursuant to those sections in the superior court 
of the county in which the political subdivision is located. 
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BILL NUMBER: SB 976 INTRODUCED 


| BILL TEXT 


INTRODUCED BY. Senator Polanco 
FEBRUARY 23, 2001 
‘An act to add Chapter 1.5 (commencing with Section 14025) to 


Division 14 of the Elections Code, relating to voting rights. 


_ LEGISLATIVE COUNSEL'S DIGEST 





SB 976, as introduced, Polanco. Elections: rights of voters. 
Existing law provides for political subdivisions that encompass 
municipal areas of representation within the state, With respect to 

these municipal areas, public officials are generally elected by all 
of the voters of the political subdivision (at-large) or from 
districts formed within the political subdivision (district-based). 
Existing law generally allows the voters of the entire political 
subdivision to determine whether the elected public officials are 
elected by divisions or by the entire political subdivision. 
This bill. would provide that a — political subdivision ies 
: not may dilute or abridge be-subdividedin-ammanner that results in a denial or abridamer 
ef the right of a registered voter to vote on account of ional 
in a minority race, color or language group. 
This bill would provide that a violation of it§ provisions shall 


be established if it is shown that racially polarized voting, aS — 
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discriminate against a protected class, as defined, 1s not required 





to establish a violation of this bill. 

This bill would authorize a court to impose appropriate remedies, 
including district-based elections, and to award a prevailing 
nonstate or nonlocal government plaintiff party reasonable attorney's 
fees consistent with specified case law as part of the costs. 

Vote: majority. Appropriation: no. Fiscal committee: no. 


State-mandated local program: no. — 
THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 
SECTION 1. Chapter 1.5 (commencing with Section 14025) is added to Division 14 of the 


Elections Code, to read: 


CHAPTER 1.5. RIGHTS OF VOTERS 





14025. This act shall be known and may be cited as the California 
Voting Rights Act of 2001. | | : 
14026. As used in this chapter: 


* WA er 
a = 


ah 7 25+ 441 ar mi = oT = 
7, iw a _. " 


a) "At-large method of election" means any of the following 
methods of electing members to the governing body of a political 
subdivision, and does not include any method of district-based 

elections: 3 


(1) One in which the voters of the entire political 
subdivision elect the members to the governing body. 


(2) One in which the candidates are required to reside within 
given areas of the political subdivision and the voters of the 
entire political subdivision elect the members to the governing 
body. | | 
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(3) One which combines at-large elections with district- 
based elections. | 


(b) "District-based election" means a method of electing members 
to the governing body of a municipal political subdivision in which 
the candidate must reside within an election district that is a 

divisible part of the municipal political subdivision and is elected 
only by voters residing within that election district. 


x 
| 
% 
qj 

tan 

- 
é 

a | 
a 


fd) (c) "Munietpalp Political subdivision" means a geographic area of 
representation created for the provision of municipal government 
- services, including, but not limited to, a city, a school district, a 


‘community college district, or other feeat district organized —— to the laws of the State of 
— California. 


(ce) "Protected class" means a class of voters who are members ofa 


minority race, color or language group, as this class is referenced and defined in the federal 
Voting Rights Act, 42 U.S.C. Sec, 1973, et seq. , 


(f) "Racially polarized voting" means voting in which there is 





a differe. ence in the choice of candidates or other electoral choices bebveenthese-whe-are 


menbers_ofaprotected-_class that are preferred by the voters in the protected class, and in the 
choice of candidates and electoral choices that are preferred by voters in the rest of the 


electorate. 2052 44/1.0~ae Ht Hebe a He -prOTEE ad plane thet see nyotaypad fy pet yf fd x 
electorate. The methodologies for estimating group voting behavior as approved in applicable 

_ federal cases to enforce the federal Voting Rights Act, 42 U.S.C. Sec. 1973, et. seq, to establish 
racially polarized voting may be used for purposes of this section to prove that elections are 
characterized by racially polarized voting. : 


| | (14027. A raunicipal bohties abd beisie# 48 SEE tbdpededy 
_ q eulte lenial brid fa 


Document received by the CA Supreme Court. 





State Voting Rights Act - April 26, 2001 Draft- 3 


Provided by LRI History LLC i ee | Page 78 of 134 
Ex. A- 184 








eolor-ertanguage-eroup: An at-large method of election may not be imposed or applied in a 
manner that results in the dilution or the abridgement of the rights of any registered voter who is 


a member of the protected class, as provided in section 14028, by impatring thetr ability to elect 
candidates of their choice or by impairing their ability to influence the outcome of an election. 


14028. (a} A violation of Section 14027 is established if it is 


shown that racially polarized voting occurs in elections for members 





of the governing body of a municipal political subdivision or in elections incorporating other 
electoral choices by the voters of the political subdivision. 


(b) The occurrence of racially polarized voting shall be 
determined from examining results of elections in which candidates 
are members of a protected class or elections involving ballot measures, or other electoral - 


_ choices which affect the rights and privileges of members of the protected class. One 
circumstance that may be | 


considered is the extent to which candidates who are members of a 
protected class have been elected to the governing body ofa 


municipal political subdivision that is the subject of an action 
based upon Section 14027 and this section. In multi-seat at-large elections, where the number 
of candidates who are members of a protected class is fewer than the number of seats 

_ available, the relative group-wide support received by those candidate(s) from members of the 
protected class shall be the basis fer the ractal polarization an alysis. 





-(c) The fact that members of a protected class are not 
geographical ly compact or concentrated may not preclude a finding of 
racially polarized voting, but may be a factor in determining an 
appropriate remedy. | 

(d) Proof of an intent on the part of hev voters or elected 


officials to discriminate against a protected class is not required. 


fe) Other factors such as the history of discrimination, the use of electoral devices or other — 
voting practices or procedures that may whieh enhance the dilutive effects of at-large elections, 
denial of access to these processes determining which groups of candidates will receive 


financial or other support in a given election eandidate-statine groups, the extent to which 
members of the protected class bear the effects of past discrimination in areas such as education, 


employment, and health, which hinder their ability to participate effectively in the political 
_ process, and the use of overt or subtle racial appeals in political campaigns, may also be 
_ introduced as evidence but these factors are not necessary to establish a violation of this section. 


14029, Upon a finding of a violation of Section 14027 and section 14028, the court 


shall implement appropriate remedies, including the imposition of 


district-based elections in-place of at large districts, that are | 
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tailored to remedy the violation. 
14030. In any action to enforce Section 14027, the court shall 
allow the prevailing plaintiff party, other than the state or 
political subdivision thereof, a reasonable attorney's fee consistent 
with the standards established in Serrano v. Priest (1977) 20 Cal.3d 
25, at including pages 48 and 49, as part of the costs. Prevailing plaintiff 
parties, other than the state or political subdivision thereof, shall 
recover their expert witness fees and expenses as part of the costs. 


| 14031 The California Voting Rights Act of 2001 is enacted to enforce Article 1, Section 7 and 
Article 2, Section 2 of the California State Constitution. 
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Substantive 


AMENDMENTS TO SENATE BILL NO. 976 


Amendment 1 
On page 2, strike out lines 9 to 13, inclusive, and 
insert: 


(a) “At-large method of election” means any of the 
following methods of electing members to the governing body of a 
political subdivision, and does not include any method of 
district-based elections: 

(1) One in which the voters of the entire jurisdiction 
elect the members to the governing body. 

(2) One in which the candidates are required to reside 
within given areas of the jurisdiction and the voters of the entire 
jurisdiction elect the members to the governing body. 

(3) One which combines at-large elections with 
district-based elections. 


Amendment 2 
On page 2, line 15, strike out "municipal" 


Amendment 3 
© On page 2, line 17, strike out "municipal" 





Amendment 4 
On page 2, strike out lines 19 to 21, inclusive, in line 
22, strike out "(d) “Municipal political" and insert: 
(c) "Political 
Amendment 5 
On page 2, line 23, strike out "municipal" 


Amendment 6 
On page 2, line 25, strike out "local district" and 
insert: | 


district organized pursuant to state law 


Amendment’ 7 
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On page 2, line 26, strike out "(ej)" and insert: 


(cd) 


Amendment 8 
On page 2, line 27, after "group" insert: 


, as this class is referenced and defined in the federal Voting 
Rights Act (42 U.S.C. Sec. 1973 et seq.) 


Amendment 9 
On page 2, strike out lines 28 to 35, inclusive, and 
insert: 


(e) "Racially polarized voting" means voting in which 
there is a difference in the choice of candidates or other electoral 
choices that are preferred by voters in the protected class, and in 
the choice of candidates and electoral choices that are preferred by 
voters in the rest of the electorate. The methodologies for 
estimating group voting behavior as approved in applicable federal 
cases to enforce the federal Voting Rights Act (42 U.S.C. Sec. 1973 
et seq.) to establish racially polarized voting may be used for 
poses of this section to prove that elections are characterized 
racially polarized voting. 

14027. An at-large method of election may not be imposed 
or applied in a manner that results in the dilution or the 
abridgment of the rights of registered voters who are members of the 
protected class, as provided in Section 14028, by impairing their 
ability to elect candidates of their choice of their ability to 
influence the outcome of an election. | 





Amendment 10 
On page 3, lines 3 and 4, strike out "municipal political 
subdivision" and insert: 


political subdivision or in elections incorporating other electoral 
choices by the voters of the political subdivision 


Amendment 11 

| On page 3, strike out lines 5 to 11, inclusive, and 
insert: 

(b) The occurrence of racially polarized voting shall be 
determined from examining results of elections in which candidates 
are members of a protected class or elections involving ballot 
measures, or other electoral choices that affect the rights and 
@.rrs of members of the protected class. One circumstance that 
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May be considered is the extent to which candidates who are members 
of a protected class have been elected to the governing body of a 
political subdivision that is the subject of an action based on 
Section 14027 and this section. In multi-~seat at-large districts, 
where the number of candidates who are members of a protected class 
1s fewer than the number of seats available, the relative group-wide 
Support received by candidates from members of the protected class 
shall be the basis for the racial polarization analysis. 


Amendment 12 
On page 3, between lines 17 and 18, insert: 


(e) Other factors such as the history of discrimination, 
the use of electoral devices or other voting practices or procedures 
that may enhance the dilutive effects of at-large elections, denial 
of access to those processes determining which groups of candidates 
will receive financial or other support ina given election, the 
extent to which members of the protected class bear the effects of 
past discrimination in areas such as education, employment, and 
health, which hinder their ability to participate effectively in the 
political process, and the use of overt or subtle racial appeals in 
political campaigns, may also be introduced as evidence but these 
6 are not necessary to establish a violation of this section. 





: Amendment 13 
On page 3, line 18, after "14027" insert: 


and Section 14028 
Amendment 14 
On page 3, line 20, strike out "in place of at-large 
districts" 
Amendment 15 
On page 3, line 25, strike out "at" and insert: 
including 


Amendment 16 
On page 3, below line 28, insert: 


14031. This chapter is enacted to implement the 


guarantees of Section 7 of Article I and of Section of Article II of 
the California Constitution. 
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BILL NUMBER: $8B976 INTRODUCED 
BILL TEXT 
INTRODUCED BY Senator Polanco 
FEBRUARY 23, 2001 
An act to add Chapter 1.5 (commencing with Section 14025) to 


~ Division 14 of the Elections Code, relating to voting rights. 


6 LEGISLATIVE COUNSEL'S DIGEST 





SB 976, as introduced, Padauie Elections: rights of voters. 
Existing law provides for political subdivisions that encompass 
municipal areas of representation within te state. With respect to 
these municipal areas, public officials are generally elected by all 
— of the voters of the political subdivision (at-large) or tron 
districts formed within the political subdivision (district-based). 
| Existing law generally divs the _— of the entire political 


: subdivision to determine whether the elected public officials are 
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elected by divisions or by the entire political subdivision. 


This bill would provide that a municipal political subdivision may 





| © not be subdivided in a manner that results in a denial or abridgment 
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of the right of a registered voter to vote on account of membership 
in a minority race, color or language group. 


- This bill would provide that a violation of its provisions shall 


be established if it is shown that racially polarized voting, as 


defined, occurs in elections for governing board members of a 


municipal political subdivision. It would provide that an intent to 


discriminate against a protected class, as defined, is not required 


to establish a violation of this bill. 

This bill would authorize a court to — appropriate remedies, 
including district-based elections, and to award a prevailing — 
nonstate or nonlocal government plaintiff party reasonable er S 
fees consistent with specified case law as part of the costs. 

Vote: majority. Asainitatiod no. Fiscal committee: no. 


State-mandated local program: no. 


THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 


‘SECTION 1. Chapter 1.5 (commencing with Section 14025) is added to 


Division 14 of the Elections Code, to read: 


CHAPTER 1.5, RIGHTS OF VOTERS 


+ 


14025. This act shall be — and may be pat: as the California 


Voting Rights Act of 2001. 


14026. As used in this chapter: 
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a) "At-large method of election" means any of the following 
methods of electing members to the governing body of a political 
subdivision, and does not include any method of district-based 
elections: | | 


(1) One in which the voters of the entire political 
subdivision elect the members to the governing body. 


(2) One in which the candidates are required to reside within 
given areas of the political subdivision and the voters of the 


entire political subdivision elect the members to the governing 
poay.. | 


(3) One which combines: at-large elections with district- 
based elections. : 


(b) "District-based election" means a method of electing members 
to the oe body of a municipal political subdivision in which 
the candidate must reside within an election district that is a | 
divisible part of the s#unieipal political subdivision and is elected 
only by voters residing withm that election district. 

(c) "Minority language group” — persons who are American 


Indian, Asian American, Alaskan Native, or of Spanish heritage”, as these groups are renee 
and defined in the federal Voting Rights Act, 42 U.S.C. 1973, et seq.. 


(d) "Municipalp Political subdivision" means a geographic area of 


representation created for the provision of munterpal government 


services, including, but not limited to, a city, a’school district, a 


community college district, or other fecal district or eatitnid pursuant to the laws of the State of 
California. 


{e) "Protected class" means 4 class of voters who are members of a 
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eolerertanguage ereup: An at-large method of election may nat-be 


a member of the protected class, as provided in section 140287 


minority race, color or language group, as this class is referenced and defined in the federal 
Voting Rights Act, 42 U.S.C. Sec. 1973, et seq.. 


(f) “Racially polarized voting" means voting in which there 1s a 


= Ts a 1 oe a. * are. aa. ee A eee eee ro 
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ne-rest-ef the electorate vote i-amunicipal political subdivision. a difference in the choice of fr 
candidates or other.electoral idle between those who are members of a protected class that 

are preferred by the voters in the protected class, and those who are not members of the 

protected class that are preferred by the rest of the electorate. The methodologies as approved in 
applicable federal cases to enforce the federal Voting Rights Act, 42 U.S.C. Sec. 1973, et. seq. to | 
establish racially polarized voting may be used for purposes of this section to prove that 

elections are characterized by racially polarized voting. 








nposed or applied in a 
iny registered voter who is 


manner that results in the dilution or the abridgement of therighfof, 


14028. (a) A violation of Section 14027 is established if it is 
shown that racially polarized voting occurs in elections for members 


of the governing body of a municipal political subdivision or in elections incorporating other 
electoral choices by the voters of the political subdivision. _ 


(b) The occurrence of racially polarized voting shall be 


determined from examining results of elections in which candidates 


are members of a protected class. One circumstance that may be 


considered is the extent to which candidates who are members ofa 


protected class have been elected to the governing _ ofa 
municipal political subdivision that is the subj ect of an.action — 
based upon Section 14027 and this section. 


(c) The fact that members of a protected class are not 
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geographically compact or concentrated may not preclude a finding of 





racially polarized voting, but may be a factor in determining an 
- appropriate remedy. 
(d) Proof of an intent on the part of the voters or elected 


officials to discriminate against a protected class is not required. 





extent to which members af the ppt ane class hear the effects of past distrir 

such as education, employment, and health, which hinder their ability to sischieate 2 effectively in 
the political process, and the use of overt or subtle racial appeals in political campaigns, may 
also be introduced as evidence but these factors are not necessary to establish a violation of this 
section. | 


14029. Upon a finding of a violation of Section 14027 and section 14028, the court 
_ shall implement appropriate remedies, including the imposition of 
district-based elections i#-place-ofat-large-distriets, that are 


tailored to remedy the violation. 





14030. In any action to enforce Section 14027, the court shall 
allow the prevailing plaintiff party, other than the state or 
political subdivision thereof, a reasonable attorney's fee consistent 
with the standards established in Serrano v. Priest (J 977) 20 Cal.3d 
25, at including pages 48 and 49, as part of the costs. Prevailing plaintiff 
parties, other than the state or political subdivision thereof, shall 
recover their expert witness fees and expenses as part of the costs. 


14031 The California Voting Rights Act of 2001 is enacted to enforce Article 1, Section 7 and 
Article 2, Section 2 of the California State Constitution. 
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An act to add Chapter 171.5 (commencing with Section 
14025) to Division 14 of the Elections Code, 


relating to voting rights. 
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THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 


SECTION 1. Chapter 1.5 (commencing with 
Section 14025) is added to Division 14 of the Elections 


Code, to read: 
CHAPTER 1.5. RIGHTS OF VOTERS 


14025. This act shall be known and may be 
cited as the California Voting Rights Act of 2001. 

14026. As used in this chapter: 

{a) "At-large method of election" means any 
method of electing members to the governing body of a 
municipal political subdivision in which the voters of the 
entire jurisdiction elect the members of the governing 
body, ana does not include any method of district-based 
elections. 

(b) "NDistrict-based election" means a method of 
electing members to the newentne body of a municipal 
political subdivision in which the candidate must reside 
within an election district that is a divisible part of | 
the municipal political eedietadinn and 1s elected only by 
voters residing within that election district. 


(c) "Minority language group" means persons who 


are American Indian, Asian American, Alaskan Native, or of 


Spanish heritage. 


(dad) "Municipal political subdivision" means a 
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geographic area of representation created for the 
provision of municipal government services, including, but 
not limited to, a city, a school district, a community. 
college district, or other local district. 

(e) "Protected class" means a class of voters 
who are members of a minority race, color or language 
group. 

(f) "Racially polarized voting" means voting in 
which there is a consistent difference in the way voters 
of an identifiable class based on a minority race, _— 
or language group vote and the way the rest of the 
electorate vote in a municipal political subdivision. 


14027. A municipal political subdivision may 





not be subdivided in a manner that results in a denial or 
abridgment of the right of any registered voter to vote on 
account of membership in a Minority race, color or 
language group. 

14028. (a) A violation of Section 14027 is 
established if it is shown that racially polarized voting 
occurs in elections for members of the governing body of a 
municipal political subdivision. 

(b) The occurrence of racially polarized voting 


+ 


shall be determined from examining results of elections in 
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circumstance that may be considered is the extent to which 





Provided by LRI History LLC Pat ae | _ Page 91 of 134 
Ex. A- 197 











02/20/01 1:01 PM 
56807 | RNO100690 PAGE 4 





candidates who are members of a protected class have been 
elected to the governing body of a municipal political 
subdivision that is the subject of an action based upon 
Section 14027. 

(c) The fact that members of a protected class 
are not geographically compact or concentrated may not 
preclude a finding of racially polarized voting, but may 
be a factor in determining an appropriate remedy. 

(d) Proof of an intent on the part of the 
voters or elected officials to discriminate against a 
protected class is not required. 

14029. Upon a finding of a violation of 
Section 14027, the court shall implement appropriate 
remedies, including the imposition of district—-based 
elections in place of at-large districts, that are 
tailored to remedy the violation. 

14030. In any action to enforce Section 14027, 
the court shall allow the prevailing plaintiff party, 
other than the state or political subdivision thereof, a 
reasonable attorney's fee consistent with the standards 
established in Serrano v. Priest (1977) 20 Cal.3d 25, at 
pages 48 and 49, as part of the costs. Prevailing 
plaintiff parties, other than the state or political 
subdivision thereof, shall recover their expert witness 


fees and expenses as part of the costs. 
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LEGISLATIVE COUNSEL'S DIGEST 


Bill No. 
as introduced, Polanco, 


General Subject: Elections: rights of voters. 


Existing law provides for political 
subdivisions that encompass municipal areas of 
representation within the state. With respect to these 
municipal areas, public officials are generally elected by 
all of the voters of the political subdivision (at-large) 
or from districts formed within the political subdivision 
(district-based). 

Existing law generally allows the voters of the 
entire political subdivision to determine whether the 
elected public officials are elected by divisions or by 
the entire political subdivision. 

This bill would provide that a municipal 
political subdivision may not be subdivided in a manner 
that results in-a denial or abridgment of the right of a 


registered voter to vote on account of membership in a 
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minority race, color or language group. 

This bill would provide Bhat » violation of its 
provisions shall be established if it is shown that 
racially polarized voting, as defined, occurs in elections 
for governing board members of a municipal political 
subdivision. It would provide that an intent to 
discriminate against a protected class, as defined, is not 
required to establish a violation of this bill. 

This bill would authorize a court to impose 
appropriate remedies, including district-based elections, 
and to award a prevailing nonstate or nonlocal government 
plaintiff party reasonable attorney's fees consistent with 
specified case law as part of the costs. 

Vote: majority. Appropriation: no. FPiscal 


committee: no. State-mandated local program: ono. 
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May 2, 2001 


The Honorable Don Perata 

Chair, Senate Elections & Reapportionment Committee 
State Capitol 

Sacramento, CA 95814 


Re: Senate Bill 976 (Polanco) 


Dear Senator Perata: 





Your favorable consideration is very much appreciated. Thank you. 
Sincerely, 
(9). NA 


RICHARD G. POLANCO 
Majority Leader 


RGP:ib 
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Due to a previous commitment in my district, ] am unable to attend the Senate Elections & _ 
Reapportionment Committee hearing on May ont 2001. I would like the Chair’s permission for 
a member of my staff, Saeed Ali, to present my Senate Bill 976 before your committee. 
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US Cade as of? 01/05/99 





oe Sec. 1973b. Suspension of the use of tests or devices in determining eligibility to vote 


e (a) Action by State or political subdivision for declaratory 
judgment of no denial or abridgement; three-judge district 
court; appeal to Supreme Court; retention of jurisdiction by 
three-judge court 
o (1) To assure that the right ee citizens of the United States to vote is not denied or 
abridged on account of race or color, no citizen shall be denied the right to vote in any 
Federal, State, or local election because of his failure to comply with any test or device in 
any State with respect to which the determinations have been made under the first two 
sentences of subsection (b) of this section or in any political subdivision of such State (as 
such subdivision existed on the date such determinations were made with respect to such 
State), though such determinations were not made with respect to such subdivision as a 
separate unit, or in any political subdivision with respect to which such determinations 
have been made as a separate unit, unless the United States District Court for the District 
of Columbia issues a declaratory judgment under this section. No citizen shall be denied 
the right to vote in any Federal, State, or local election because of his failure to comply 
with any test or device in any State with respect to which the determinations have been 
made under the third sentence of subsection (b) of this section or in any political 
subdivision of such State (as such subdivision existed on the date such determinations 
were made with respect to such State), though such determinations were not made with 
respect to such subdivision as a separate unit, or in any political subdivision with respect 
to which such determinations have been made as a separate unit, unless the United States 
District Court for the District of Columbia issues a declaratory judgment under this | 
section. A declaratory judgment under this section shall issue only if such court 
_ determines that during the ten years preceding the filing of the action, and during the 
pendency of such action - 
= (A) no such test or device has been used within such State or 
political subdivision for the purpose or with the effect of 
denying or abridging the right to vote on account of race or 
color or (in the case of a State or subdivision seeking a 
— declaratory judgment under the second sentence of this 
subsection) in contravention of the guarantees of subsection 
_(£)(2) of this section; 
=» (B) no final judgment of any court of the United States, other 
than the denial of declaratory judgment under this section, has 
determined that denials or abridgements of the right to vote on 
account of race or color have occurred anywhere in the territory 
of such State or political subdivision or (im the case of a State 
or subdivision secking a decldratory judgment under the second 
sentence of this subsection) that denials or abridgements of the 
right to vote in contravention of the guarantees of subsection 
(f}(2) of this section have occurred anywhere in the territory of 
a | | such State or subdivision and no consent decree, settlement, or 
| @ 7, * agreement has been entered into resulting in any abandonment of a 
voting practice challenged on such grounds; and no declaratory 
judgment under this section shall be entered during the pendency 
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of an action commenced before the filing of an action under this 
section and alleging such denials or abridgements of the right to 
vote; | 
= (C) no Federal examiners under subchapters I-A to I-C of this 
chapter have been assigned to such State or political 
subdivision; 
(D) such State or political subdivision and all governmental 
units within its territory have complied with section 1973c of 
this title, including compliance with the requirement that no 
change covered by section 1973¢ of this title has been enforced 





re eee ee eee 


repealed all changes covered by section 1973c of this title to 
which the Attorney General has successfully objected or as to 
which the United States District Court for the District of 
Columbia has denied a declaratory judgment; 
a (E) the Attorney General has not interposed any objection (that 
has not been overturned by a final judgment of a court) and no 
declaratory judgment has been denied under section 1973c of this 
title, with respect to any submission by or on behalf of the 
plaintiff or any governmental unit within its terrttory under 
section 1973c of this title, and no such submissions or 
declaratory judgment actions are pending; and 
(F) such State or political subdivision and all governmental 
units within its territory - 
= (i) have eliminated voting procedures and methods of election 
which inhibit or dilute equal access to the electoral process; 
a (ii) have engaged in constructive efforts to eliminate 
_. intimidation and harassment of persons exercising rights 
protected under subchapters I-A to I-C of this chapter; and 
(iii) have engaged in other constructive efforts, such as 
expanded opportunity for convenient registration and voting for 
every person of voting age and the appointment of minority 
__ persons as election officials throughout the jurisdiction and 
at all stages of the election and registration process. 
o (2) To assist the court in determining whether to issue a declaratory judgment under this _ 
- subsection, the plaintiff shall present evidence of minority participation, including 
' .evidence of the levels of minority group registration and voting, changes in such levels 
over time, and disparities between minority-group and non-minority-group participation. 
o (3) No declaratory judgment shall issue under this subsection with respect to such State 
ot political subdivision if such plaintiff and governmental units within its territory have, 
_ duting the period beginning ten years before the date the judgment is issued, engaged in 
violations of any provision of the Canstitution or laws of the United States or any State 
or political subdivision with respect to discrimination in voting on account of race or 
color or (in the case of a State or subdivision seeking a declaratory judgment under the 
second sentence of this subsection) in contravention of the guarantees of subsection {f) 
_(@) of this section unless the plaintiff establishes that any such violations were trivial, 
@ were promptly corrected, and were not repeated. 
ey  ~—-—-:sOo (4) The State or political subdivision bringing such action shall pobticie the intended 
= commencement and any proposed settlement of such action in the media serving such. 
State or es subdivision and in appropriate United States post offices. Any 
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agerieved party may as of right intervene at any stage in such action. 
O (5) An action pursuant to this subsection shall be heard and determined by a court of 





a ee eee eT 


shall lie to the Supreme Coutt. The court shall retain jurisdiction of any action pursuant 
to this subsection for ten years after judgment and shall reopen the action upon motion of 
the Attorney General or any aggrieved person alleging that conduct has occurred which, 
had that conduct occurred during the ten-year periods referred to in this subsection, 
would have precluded the issuance of a declaratory judgment under this subsection. The 
court, upon such reopening, shall vacate the declaratory judgment issued under this 
section if, after the issuance of such declaratory judgment, a final judgment against the 
State or subdivision with respect to which such declaratory judgment was issued, or 
against any governmental unit within that State or subdivision, determines that denials or 
abridgements of the right to vote on account of race or color have occurred anywhere in 
the territory of such State or political subdivision or (in the case of a State or subdivision 
which sought a declaratory judgment under the second sentence of this subsection) that 
denials or abridgements of the right to vote in contravention of the guarantees of 
subsection (f)(2) of this section have occurred anywhere in the territory of such State or 
subdivision, or if, after the issuance of such declaratory judgment, a consent decree, 
settlement, or agreement has been entered into resulting in any abandonment of a voting 
practice challenged on such grounds. 

-o (6) If, after two years from the date of the filing of a declaratory judgment under this 
subsection, no date has been set for a hearing in such action, and that delay has not been 

. the result of an avoidable delay on the part of counsel for any party, the chief judge of the 

United States District Court for the District of Columbia may request the Judicial 
Council for the Circuit of the District of Columbia to provide the necessary judicial 
resources to expedite any action filed under this section. If such resources are unavailable 
within the circuit, the chief judge shall file a certificate of necessity in accordance with 

~ section 292(d) of title 28. 

o. (7) The Congress shall reconsider the provisions of this section at the end of the fifteen- 
year period following the effective date of the amendments made by the Voting Rights 
Act Amendments of 1982. 

-o (8) The provisions of this section shall expire at the end of the twenty-five-year period 
following the effective date of the amendments made by the Voting Rights Act 
Amendments of 1982. 

-o (9) Nothing in this section shall prohibit the Ada General fom consenting to an 
entry of judgment if based upon a showing of objective and compelling evidence by the 
plaintiff, and upon investigation, he is satisfied that the State or political subdivision has 
complied with the requirements of subsection (a)(1) of this section. Any ren party 
may as of right intervene at any stage in such action. 





e (b) Required factual determinations necessary to allow suspension 
of compliance with tests and devices; et in Federal 
' Register 

The provisions of subsection (a) of this section shail apply i in any State or in any political 

subdivision of a State which (1) the Attorney General determines maintained on November 1, 

1964, any test or device, and with respect to which (2) the Director of the Census determines 

@ _ that less than 50 per centum of the persons of voting age residing therein were registered on 

- November 1, 1964, or that less than 50 per centum of such persons voted in the presidential ~ 
election of November 1964. On and after August 6, 1970, in addition to any State or polttical 
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_ subdivision of a State determined to be subject to subsection (a) of this section pursuant to the 
- previous sentence, the provisions of subsection (a) of this section shall apply in any State or 
any political subdivision of a State which (i) the Attorney General determines maintained on 
November 1, 1968, any test or device, and with respect to which 
o (ii) the Director of the Census determines that less than 50 per centum of the persons of 
voting age residing therein were registered on November I, 1968, or that less than 50 per 
centum of such persons voted in the presidential election of November 1968. On and 
after August 6, 1975, in addition to any State or political subdivision of a State - 
determined to be subject to subsection (a) of this section pursuant to the previous two 
sentences, the provisions of subsection (a) of this section shall apply in any State or any 
political subdivision of a State which (i) the Attorney General determines maintained on 
- November 1, 1972, any test or device, and with respect to which (i1) the Director of the 
Census determines that less than 50 per centwm of the citizens of voting age were 
registered on November 1, 1972, or that less than 50 per centum of such persons voted in 
the Presidential election of November 1972, 
A nn or certification of the Attorney General or of the Director of the Census 





fea ed a 


_ any court and shall be effective upon publication in the Federal Register. 


¢« (c) "Test or device" defined 
The phrase "test or device" shall mean any requirement that a person as a prerequisite for voting 
_or registration for voting (1) demonstrate the ability to read, write, understand, or interpret any 
matter, (2) demonstrate any educational achievement or his knowledge of any particular 
subject, (3) possess good moral character, or (4) prove his qualifications by the voucher of 
registered voters or members of any other class. 





e (d) Required frequency, continuation and probable recurrence of | 

incidents of denial or abridgement to constitute forbidden use 

of tests or devices 

For purposes of this section no State or political subdivision shall be detcrmined to have 

engaged in the use of tests or devices for the purpose or with the effect of denying or abridging 

the right to vote on account of race or color, or in contravention of the guarantees set forth in 

- subsection (f)(2) of this section if 
o (1) incidents of such use have been few in number and have been promptly and 

effectively corrected by State or local action, (2) the continuing effect of such incidents 
has been eliminated, and (3) there is no reasonable probability of their recurrence in the 
future. | | 


¢ (ec) Completion of requisite grade level of education in 
- American-flag schools in which the predominant classroom 
language was other than English 
o (1) Congress hereby declares that to secure ‘the rights under the fourteenth amendment of 
persons educated in American-flag schools in which the predominant classroom 
language was otber than English, it is necessary to prohibit the States from conditioning 
the right to vote of such persons on ability to read, write, understand, or interpret any 
matter in the English language. 
o (2) No person who demonstrates that he has successfully completed the sixth primary 
 prade in a public school in, or a private school accredited by, any State or territory, the 
District of Columbia, or the Commonwealth of Puerto Rico in which the predominant 
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classroom language was other than English, shall be denied the right to vote in any 

| Federal, State, or local election because of his inability to read, write, understand, or 

e _ interpret any matter in the English language, except that in States in which State law 
provides that a different level of cducation is presumptive of literacy, he shall 

_ dernonstrate that he has successfully completed an equivalent ievel of education in a 
public school in, or a private school accredited by, any State or territory, the District of 
Coluinbia, or the Commonwealth of Puerto Rico in which the predominant classroom 
language was other than English. | 





e (f) Congressional findings of voting discrimmation against 
language minorities; prohibition of English-only elections; 
_ other remedial measures 

o (1) The Congress finds that voting discrituination against citizens of language minorities 
is pervasive and national in scope. Such minority citizens are from environments in 
which the dominant language is other than English, In addition they have been denied 
equal educational opportunities by State and local governments, resulting in severe 

_ disabilities and continuing illiteracy in the English language. The Congress further finds 
that, where State and local officials conduct elections only in English, language minority 
citizens are cxcluded from participating in the electoral process. In many areas of the 
country, this exclusion is aggravated by acts of physical, economic, and political 
intimidation. The Congress declares that, in order to enforce the guarantees of the 

fourteenth and fifteenth amendments to the United States Constitution, it is necessary to 
eliminate such discrimination by mene English-only elections, and by prescribing _ 
other remedial devices. 

o (2) No voting qualification or prerequisite to voting, or standard, practice, ot procedure 
shall be imposed or applied by any State or political subdivision to deny or abridge the 
right of any citizen of the United States to vote because he 1s a member of a language 

-- minority group. | 

o (3) In addition to the meaning given the term under ee (c) of this scction, the 

term "test or device" shall also mean any practice or requirement by which any State or 
political subdivision provided any registration or voting notices, forms, instructions, 
assistance, or other materials or information relating to the electoral process, including 
ballots, only in the English language, where the Director of the Census determines that 
more than five per centum of the citizens of voting age residing in such State or political 
subdivision are members of a single language minority. With respect to subsection (b) of 
this section, the term "test or device", as defined in this subsection, shall be employed 
only in making the determinations under the third sentence of that subsection. 

—o (4) Whenever any State or political subdivision subject to the prohibitions of the second 
sentence of subsection (a) of this section provides any registration or voting notices, 
forms, instructions, assistance, or other materials or information relating to the electoral 
process, including ballots, it shall provide them in the language of the applicable 

__ language minority group as well as in the English language: Provided, That where the 

_ language of the applicable minority group is oral or unwritten or in the case of Alaskan 
Natives and American Indians, if the predominate language ts historically unwritten, the 

~ State or political subdivision is only requircd to furnish oral instructions, assistance, Or 
other information relating to registration and voting. 
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20 Cal, 3d 25, *; 569 P.2d 1303, **; 
19/77 Cal. LEXIS 168, ***; 141 Cai, Rptr. 315 


; . 





JOHN SERRANO, JR., et al., Plaintiffs and Appellants, v. IVY BAKER PRIEST, * as State 
Treasurer, etc., et al., Defendants and Appellants 


* Although the former state Treasurer (now deceased) is not a party to this appeal, we 
continue to use the title Serrano v. Priest for purposes of consistency and convenience. 


L.A. No, 30398 
Supreme Court of California 
20 Cal. 3d 25; 569 P.2d 1303; 1977 Cal. LEXIS 168; 141 Cal. Rptr. 315; 7 ELR 20795 
i oe October 4, 1977 
SUBSEQUENT HISTORY: [***1] 
The petition of the defendants and appellants for a rehearing was denied November 17, 1977, 
a and the opinion was modified to read as printed above. Bird, C. J., and Manuel, J., did not 
g. | participate therein. Sullivan, J., * and Wright, J., + participated therein. Clark, J., and 
ae Richardson, J., were of the opinion that the petition should be granted. Clark, J., did not 


« concur in the modification, 


= Retired Associate Justice of the Supreme Court sitting under assignment by the ial ttl 
of the Judicial Council. 





= Retired Chief Justice of California sitting under assignment by the Acting Chairperson of the 
Judicial Council. 


PRIOR HISTORY: 
) | Superior Court of Los Angeles County, No. C 938254, Bernard S. Jefferson, Judge. 


‘DISPOSITION: The order concerning attorneys’ fees filed August 1, 1975 is affirmed. The 
cause is remanded to the tria! court. with directions to hear and determine plaintiffs' motions 

_ for attorneys' fees filed in this court on January 28, 1977, July 7, 1977, and October 31, 
1977, in conformity with the views herein expressed and to make and enter all necessary and 
appropriate orders. | 


CASE SUMMARY 


PROCEDURAL POSTURE: Appellants, state officials, and respondents, public interest 
groups, sought review of a decision of the Superior Court of Los Angeies County 
(California), which awarded attorney fees in‘favor of respondents regarding respondents' 
~ successful lawsuit that held California's public school system in violation of California's 
constitution. 
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OVERVIEW: Respondents, public interest groups, had previously successfully sued the 
state, which resulted in the court finding that the public school financing system was 
unconstitutional. Respondents filed their first of several motions for attorney fees, Based 
upon its equitable powers, the trial court awarded attorney fees to respondents’ counsel — 

_ based on the private attorney general theory. Appellants, state officials, and 
respondents, respectfully, sought review of the award and amount of the attorney fees. 
The court adopted the private attorney. general theory for California as it applied to 
vindication of a strong state constitutional public policy. The court affirmed the award of 
attorney fees, articulating that the private attorney general theory encouraged suits 
effectuating a strong public policy by awarding substantial attorney fees to those who 
successfully brought such suits and thereby brought about benefits to a broad class of 
citizens. The court withheld judgment on the issue of whether the private attorney 
general theory could be applied to a strong statutory policy. The court remanded for the 
trial court to determine respondents’ remaining motions for attorney fees. 


F 
@ 
+ . 





OUTCOME: The court affirmed the award and amount of respondent's attorney fees 
under the private attorney general theory because the previous litigation vindicated a 
strong constitutional public policy and the result of the litigation benefited a broad class 
of persons. The court remanded to the trial court with directions to hear and determine 
respondents’ remaining motions for attorney fees in conformity with the court's opinion. 


CORE TERMS: private attorney, educational, substantial benefit, equitable, common fund, 
public policy, school children, constitutional rights, award of fees, funding, equal protection, 
public interest, vindicated, concrete, urge, grounded, italics, funded, charitable, bestowed, 
class action, sum of money, benefited, financing, allowance, awarding, saving, specifically 
provided, educational program, public education 


CORE CONCEPTS - ¢ Hide Concepts 





aed 2 bo ee ics ceca eee sia es ee eee adi es a emcee ee a eR Mae Be ed ed cs ee i ts 


» Cal. Code of Civ. Proc. § 1021 rer in relevant part except as attorney's fees are 
specifically provided for by statute, the measure and. mode of compensation of 
attorneys and counselors at law is left to the agreement, express or implied, of the 

- parties. 





ns 81s ere Pe rere Pre re riers es eee eles et acta Re ee ee ee ae ee ee ee 


equitable powers of the court. The first of these is the well-established common fund 
principle: when a number of persons are entitled in common to a specific fund, and an 
action brought by a plaintiff or plaintiffs for the benefit of all results in the creation or 
preservation of that fund, such plaintiff or plaintiffs may be awarded attorney's fees out 
of the fund. The second principle, of more recent development, is the so-called 
substantial benefit rule: when a class action or corporate derivative action results in- 
the conferral of substantial benefits, whether of a pecuniary or nonpecuniary nature, 
upon the defendant in such an action, that defendant may, in the exercise of the 
court's equitable discretion, be required to _— some of those benefits in the form of 
an award of ary S fees. 





ea] Civil iain > Costs & Attorney Fees : Attorney. Fees 

= Although American courts, in contrast to those of England, have never awarded 

counsels' fees as a routine component of costs, at least one exception to this rule has 

@ become as well established as the rule itself: ‘that one who expends attorneys’ fees in 
winning a suit which creates a fund from which others derive benefits, may require 


those passive beneficiaries to bear a fair share of the litigation costs. 
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Pe 


=| Civil Procedure : Costs & Attorney Fees; Attorney Fees | 

*% Fees are awarded under this rationale out of a fund recovered or maintained by the 
plaintiff, on the theory that all who will participate in the fund should pay the cost of its 
creation or protection and that this is best achieved by taxing the fund itself for 
attorney's fees. | 











eee rn ey el a ea la a ae a Bo ke Bel ts Bd Bd a a Ba Pt et oe 


* The courts have fashioned another nonstatutory exception to the general rule on the 
award of attorneys fees. This exception, which may be viewed as an outgrowth of the 
common fund doctrine, permits the award of fees when the Hitigant, proceeding ina 
representative capacity, obtains a decision resulting in the conferral of a substantial 
benefit of a pecuniary or nonpecuniary nature. In such circumstance, the court, in the 
exercise of its equitable discretion, thereupon may decree that under dictates of justice 
those receiving the benefit should contribute to the costs of its production. 





*The high court, choosing to treat the substantial benefit rule as a part of the common 
fund exception, had clearly indicated that fees could be awarded under this rationale 
only from the fund or property itself or directly from the other parties enjoying the 

benefit. | 


ee 


Civil Procedure : Costs & Attorney Fees : Attorney Fees | 
* Reimbursement of attorneys fees is proper in cases where the litigation has conferred a 
substantial benefit on the members of an ascertainable class, and where the court's 
jurisdiction over the subject matter of the suit makes possible an award that will 


- operate to spread the costs proportionately among them. — 


i 


arte 
“wat te 


al Civil Procedure : Costs & Attorney Fees : Attorney Fees 

In spite of variations in emphasis, there are three basic factors to be considered in 
awarding fees on the private attorney general theory. These are in generai: (1) the 
strength or societal importance of the public policy vindicated by the litigation, (2) the 
necessity for private enforcement and the magnitude of the resultant burden on the 


plaintiff, (3) the number of people standing to benefit from the decision. 





wn ee ey ee ee a ge ee ee a a a a ee eee = ee rn nen 


“The starting point of every fee award, once it is recognized that the court's role in 
equity is to provide just cornpensation for the attorney, must be a calculation of the 
attorney's services in terms of the time he has expended on the case. Anchoring the 
analysis to this concept is the only way of approaching the probiem that can claim 
objectivity, a claim which is obviously vital to the prestige of the bar and the courts. 


— 
” 
ee 


r 
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Aa 






_ isl Civil Procedure : Costs & Attorney Fees : Attorney Fees 

® While as the courts have indicated the fact’of public or foundational support should not 
have any relevance to the question of eligibility for an award, it may properly be 
considered in determining the size of the award. | 


= Civil Procedure : Costs & Attorney Fees : Attorney Fees | 
=] Civili Procedure : Appeals : Standards of Review. : Clearly Erroneous Review — 





eek Ba Ba a eo Rnd nok Be Ba eB do Rated aks BA he a a Rk Ba a 2 0 ee ee ee a a a ee ee ee ee ee ee ce eed ee ee 2 ee en ee me ens 


= The experienced trial judge is the best judge of the value.of professional services 
rendered in his court, and while his judgment is of course subject to review, it will not 
be disturbed unless the appellate court is convinced that it is clearly wrong. . 
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Levine, Michael H. Shapiro, E. Robert Wallach, Richard A. Rothschild, Mary S. Burdick and 
Diane Messer for Plaintiffs and Appellants. 





® Bayard F. Berman, William T. Rintala, Henry Shields, Robert G. Sproul, Jr., James J. 
Brosnahan, Jr., Edward W. Rosston, David M. Heilbron, Stuart C. Walker, Robert E. 
Cartwright, Edward I. PoHock, Arne Werchick, Sanford M. Gage, Leroy Hersh, Ned Good, 
David B. Baum, Robert G. Beloud, Roger H. Hedrick, Leonard Sacks, Stephen I. Zetterberg, 
Antonio Rossmann, Carlyle W. Hall, Jr., Brent N. Rushforth and John R. Phillips as Amici 
Curiae on behalf of Plaintiffs and Appellants. 


Evelle J. Younger, Attorney General, N. Eugene Hill, Assistant Attorney General, John J. Klee, 
_Jr., Ronald V. Thunen, Jr., Thomas E. Warriner and Richard M. Skinner, Deputy Attorneys 
General, for Defendants and Appellants. | 


JUDGES: Opinion by Sullivan, J., * with Tobriner, Acting C. J., Mosk, J., Wright, J., + and 
Kaus, J., ++ concurring. Separate dissenting opinion by Richardson, J., with Clark, J., 
concurring. Separate dissenting opinion by Clark, J. | 


* Retired Associate Justice of the Supreme Court sitting under assignment by the Chairperson 
of the Judicial Council, [***3] 


+ Retired Chief Justice of California sitting under assignment by the ae Chairperson of the 
Judicial Council. . 


++ Assig ned by. the Chairperson of the Judicial Council. 
OPINIONBY: SULLIVAN 


OPINION: [*31] [**1304] In Serrano v. Priest (1976) 18 Cal.3d 728 [135 Cal.Rptr. 
345,557 P.2d 929] (hereafter cited as Serrano IT) we affirmed a judgment of the Los Angeles 


County Superior Court, entered on September 3, 1974, which held essentially (1) that the 
then-existing California public school financing system was invalid as in violation of state 
constitutional provisions guaranteeing equal protection of the laws, and (2) that the said 
system must be brought into constitutional compliance within a period of six years from the 

- date of entry of judgment, the trial court retaining jurisdiction for the purpose of granting any 
necessary future relief. ni That judgment is now final. 





ni A more complete summary of the trial court judgment was set forth in Serrano IT: "The 
trial court held that the California public school financing system for elementary and 
secondary schools as it stood following the adoption of S.B. 90 and A.B. 1267, while not in 
violation of the equal protection clause of the Fourteenth Amendment to the federal 
Constitution, was invalid as in violation of former article I, sections 11 and 21, of the 
California Constitution (now art. IV, § 16 and art. I, § 7 respectively ...), our state equal 
protection provisions. Indicating the respects in which the system before it was violative of 
our state constitutional standard, the court set a period of six years from the date of entry of 
judgment as a reasonable time for bringing the system into constitutional compliance; it 
further held and ordered that the existing system should continue to operate until such 
compliance had been achieved. The judgment specifically provided that it was not to be 
construed to require the adoption of any particular system of school finance, but only to 
require that the plan adopted comport with the requirements of state equal protection 
_ provisions. Finally, the trial court retained jurisdiction of the action and over the parties ‘so 
= that any of such parties may apply for appropriate relief in the event that relevant 
| circumstances develop, such as a failure by the legislative and executive branches of the 
state government to take the necessary steps to design, enact into law, and place into 
operation, wnenre § a reasonable time from bibs date of entry of this ai ala a California 
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Public School Financing System for public elementary and secondary schools that will fully 
. comply with the said equal-protection-of-the-law provisions of the California 
& Constitution." (Serrano I at pp. 748-750.) 





See Se ee Se End Footnotes- ---------------- [***4] 


Within a month after the entry of the foregoing judgment and prior to the filing of 
defendants’ appeals, plaintiffs' attorneys (Public Advocates, Inc. and Western Center on Law 
and Poverty) made separate motions for an award of reasonable attorneys fees "against 
defendants Priest [then the state Treasurer], Riles [then and presently the state 
Superintendent of Public Instruction] and Flournoy [then the state Controller] in their official 
capacities as officials of the State of California." The motions were not based upon statute but 
were instead addressed to the equitable powers of the court. Three theories, to be examined 

- in detail by us below, were advanced in support of the award: the so-called “common [*32] 
[**1305] fund" theory, the "substantial benefit" theory, and the “private attorney general” 
theory. 


A hearing on the issue of entitlement to fees was held on January 6, 1975, and on January 27 . 
the trial court entered an interim order in which it announced its intention to award 
- reasonabie attorneys fees to plaintiffs’ counsel on the private attorney general theory only, 
declining to. apply the other two theories advanced. The matter was continued [***5] until 
April 14, 1975, for briefing and argument upon the issue of the amount of fees to be 
awarded. On that date the court received testimony and, upon stipulation of the parties, 
~ additional evidence by affidavit. At the conclusion of this hearing the court announced its 
ft intention to award $ 400,000 as reasonable attorneys fees to Public Advocates, Inc. and $ 
400,000 as reasonable attorneys fees to Western Center on Law and Poverty. Upon timely 
request by Public Advocates, Inc. the court ordered the preparation of findings of fact and 
conclusions of law. On August i, 1975, the court filed its "Order Concerning Attorneys’ Fees," 
which was consistent in all relevant respects with its previous rulings, n2 as well as its | 
"Findings of Fact and Conclusions of Law Concerning the Award of Attorneys’ Fees" -- of - 
which there were 219 of the former and 28 of the latter. 





n2 The order provided in relevant part: It Is Hereby Ordered that Public Advocates, Inc. and 
Western Center on Law and Poverty, attorneys for Plaintiffs, are each entitled under the 
private attorney general doctrine to receive reasonable attorneys’ fees from the defendants, 
Jesse M. Unruh [present state Treasurer], Kenneth Cory [present state Controller], and 
Wilson C. Riles, in their representative capacities. [ para. ] It Is Further Ordered that $ 
400,000 is a reasonable attorneys' fee for the representation by Public Advocates, Inc. of the 
plaintiffs from the beginning of the instant action through April 14, 1975. [ para. } It Is 
Further Ordered that $ 400,000 is a reasonable attorneys' fee for the representation by 

_ Western Center on Law and Poverty of the plaintiffs from the beginning of the instant action 

through dain 14, 1975." | 


wert ee- saree eee End Footnotes- - - -------------- [***6] 


Two notices of appea! from the order were filed, one by Public Advocates, Inc. and Western 
Center on Law and Poverty, as "counsel for plaintiffs," and one by defendants Unruh, Cory, 
and Riles. On October 1, 1975, we transferred the appeal to this court and ordered it | 
consolidated with the then-pending appeal in Serrano IT. The latter appeal having been fully 
briefed, however, we proceeded to hear argument and render our decision in Serrano £1, 
deferring our consideration of the instant — until the i in Serrano IZ had become 


& final. 


On es 28, 1977, after the rendition of our decision in Serrano IT but prior ‘to the 
issuance of the remittitur, a motion was filed in this court [*33] for reasonable attorneys’ 
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fees in connection with the appeal of this cause. This motion was filed by 

"respondents" (designated in the caption as plaintiffs John Serrano, Jr. et al.) by their 
attorneys, Public Advocates, Inc. and Western Center on Law and Poverty. Prior to issuance of 
the Serrano JT remittitur we modified our judgment to reserve jurisdiction for the purpose of 
passing upon this mation in conjunction with the instant appeal. 





I 
We summarize the [***7] contentions advanced in the briefs of the parties: ns 


Defendants contend that the award of attorneys fees was improper on any of the grounds 
considered, Thus, they urge that whereas the trial court was correct in determining that such 
an award cannot be sustained on either the common fund theory or [**1306] the 
substantial benefit theory, it erred in concluding that an award should be made on the private 
attorney general theory. Additionally they argue that even if such an award based on any of 
these theories were proper in a case in which the prevailing litigant had incurred an 
obligation to pay for legal services, it could not be justified in a case in which, as here, the 
plaintiffs had incurred no obligation for such services which were provided without charge by 
organizations receiving public or tax-exempt charitable funding. n4 In any event, defendants 
urge, the award in this case is excessive. Finally, defendants also oppose the granting of the 
motion for attorneys fees on appeal. 


n3 In addition to the briefs of the parties, briefs amicus curiae have been filed by the Bar 
Association of San Francisco and the San Francisco Lawyers' Committee for Urban Affairs 
(joint brief); the Los Angeles County Bar Association; the Woodland Hills Residents 
Association; Robert E. Cartwright, Edward I, Pollock, Arne Werchick, Sanford M. Gage, Leroy 
Hersh, Ned Good, David B. Baum, Robert G. Beloud, Roger H. Hedrick, Leonard Sacks and > 
Stephen I, Zetterberg (joint brief); and Center for Law in the Public Interest. [***8] 





n4 Public Advocates, Inc. is a nonprofit legal corporation supported by tax-exempt charitable 
funds. Western Center on Law and Poverty is a public interest law center funded by the Legal 
Services riimeecas (See 42 U.S.C. & 2996 et nn } Neither may accept fees from clients. 


Plaintiffs and their attorneys, while agreeing with the trial court’s award of fees on the private 
attorney general theory, contend that the court erred in refusing to base its award 
additionally on the common fund and substantial benefit theories. The fact that plaintiffs are 
represented by organizations receiving public or other tax-exempt funding, they urge, shouid 
have no effect upon their eligibility for the [*34] award. Public Advocates, Inc., in an 
argument in which Western Center on Law and Poverty does not join, also urges that the 
award is inadequate, Finally, plaintiffs and their attorneys contend that their motion for | 
attorneys fees on appeal should be granted on each of the three theories here in question. 


IT - 


Recently in D'Amico v. Board of Medical Examiners (1974) 11 Cal.3d 1 [112 Cal. Rptr. 
[***9] 786, 520 P.2d 10], we had occasion to point out: #" Section 1021 of the Code of 


Civil Procedure provides in relevant part: 'Except as attorney's fees are specifically provided 
for by statute, the measure and mode of compensation of attorneys and counselors at law is 
left to the agreement, express or implied, of the parties .. . .' No state statute provides for 
| © the award of attorney's fees in a case of this nature, and there has been no express or 
implied agreement concerning attorney's fees in this case. However, #appellate decisions in 
this state have created two nonstatutary. exceptions to the general rule of section 1021, each 
of which is based 7 inherent a iaiidiaais of the court. The first of these is the well- 
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established ‘common fund’ principle: when a number of persons are entitled in common to a 
specific fund, and an action brought by a plaintiff or plaintiffs for the benefit of all results in 
6 the creation or preservation of that fund, such plaintiff or plaintiffs may be awarded 


attorney's — out of the fund. (See, e.g., Estate of staumter (1959) 53 = 2d 124, 132 [346 


T#**LO] 4 ire Cal. Procedure (2d ed. 1971) errs &§ 129- cr} pp. 3278-3283.) 
The second principle, of more recent development, is the so-called ‘substantial benefit’ rule: 
when a class action or corporate derivative action results in the conferral of substantial 
benefits, whether of a pecuniary or nonpecuniary nature, Upon the defendant in such an 
action, that defendant may, in the exercise of the court’s equitable discretion, be required to 
yield some of those benefits in the form of an award of attorney's fees. (See, e.g., Anoffv. 


City etc. of San Francisco (1969) 1 Cal. App.3d 184, 203-204 {81 Cal.Rptr, 683]; Fretcher v. 
A, J. Industries, Inc. (1968) 266 Cal.App.2d 313, 318-325 [72 Cai,.Rptr. 146]; see also 
Spraque v. Ticonic Bank (1939) 307 U.S. 161 [83 L.Ed. 1184, 59 S.Ct, 777]; see generally 4 
Witkin, Cal. Procedure, supra, Judgment, § 134, pp. 3283-3284.)" (id., at p. 25.) Mindful of 
these observations, we proceed first to determine whether the trial court was correct in 
concluding that an award of reasonable attorneys [**1307] fees could not be supported in 
the instant case under either of the aforementioned exceptions to the rule [***11] of 
section 1021. 





-[*35] (a) The Common Fund Theory 


#"Although American courts, in contrast to those of England, have never awarded counsels’ 
fees as a routine component of costs, at least one exception to this rule has become as well 
established as the rule itself: that one who expends attorneys’ fees in winning a suit which 
creates a fund from which others derive benefits, may require those passive beneficiaries to 
bear a fair share of the litigation costs." ( Quinn v. State of California (1975) 15 Cal.3d 162, 

167 [124 Cal.Rptr. 1, 539 P.2d 761]; fns. omitted.) This, the so-called "common fund" 
exception to the American rule regarding the award of attorneys fees (i.e., the rule set forth 
in section 1021 of our Code of Civil Procedure), is grounded in “the historic power of equity to 
permit the trustee of a fund or property, or a party preserving or recovering a fund for the 
benefit of others in addition to himself, to recover his costs, including his attorneys’ fees, 
from the fund of property itself or directly from the other parties enjoying the 
rele " ( Alyeska Pipeline Co. 

ee 21535, 9) Sst 1612]; fn. omitted. 7 








Cal. 475 [41 P. 3281, the "common fund" exception has since been applied by the courts of 
this state in numerous cases. (See, @.g., Glendale City cag eae s' Assn., inc. Vv. City of 





a cena re fee en en nn 


Reade, su supra, 31 Cal. 2d 669, 671- -672: Winslow v V. Harold. 4 Ferguson Corp “[4944) 29 

Cal.2d 274, 277 [153 P.2d:714]; Farmers etc. Nat, Bank v. Peterson (1936) 5 Cal.2d 601, 

607 [55 P.2d 867]; Estate of Kann (1967) 253 Cal,App.2d 212, 223 [61 Cal.Rptr. 122]; see 
generally Dawson, Lawyers and Involuntary Cifents: Attorney Fees from Funds (1974) 87 
Harv.L.Rev. 1597.) In all of these cases, however, the activities of the party awarded fees 

have resulted in the preservation or recovery of a certain or easily calculable sum of money -- . 
out of which sum or "fund" the fees are to be paid. nS We can find no such "fund" in this 

case, , 
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n> "Fees are awarded under this rationale out of a fund recovered or maintained by the 
plaintiff, on the theory that all who will participate in the fund should pay the cost of its 
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r fees." (Comment, Court Awarded Attorney's Fees and Equal Access to the Courts iid 122 
U.Pa.L.Rev. 636, 694- 695 — hereafter as Comment, — Access]. ) 
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Se ees e nee esse eoee End Footnotes- - --------------- [***13] 


© In relevant findings of fact the trial court found that plaintiffs "have proven that the sum of 

money available for public education in California is not being spent in accordance with the 
California Constitution" [*36] and "have protected the sum of money available for public 
education" in the state. Plaintiff urges that these findings are tantamount to a determination 
that a fund of money for educational use was created by their efforts. The trial court, 
however, concluded otherwise, reasoning that whatever additional monies are made available 
for public education as a result of the Serrano judgment will flow from legislative 
implementation of the judgment, not from the judgment itself. That judgment requires 
substantial equality in educational opportunity for the school children of this state without 
regard to the taxable wealth per student in the particular district in which a student lives. It 
does not require any particular level of expenditure. n6 Accordingly, it cannot be said that the 
efforts of plaintiffs [—**1308] have created or preserved any "fund" of money to which they 
should be allowed recourse for their fees. | 





~n6 In footnote 28 of our Serrano I opinion we quoted the following passage from the trial 
court's memorandum opinion: "What the Serrano [I] court imposed as a California 
constitutional requirement is that there must be uniformity of treatment between the children 
of the various school districts in the State because all the children of the State in public 
schools are persons similarly circumscribed. The equal-protection-of-the-laws provisions of 
the California Constitution mandate nothing less than that all such persons shall.be treated 
alike. If such uniformity of treatment were to result in all children being provided a low- 
quality educational program, or even a clearly /nadeguate educational program, the California 
Constitution would be satisfied. This court does not read the Serrano [I] opinion as requiring 
that there is any constitutional! mandate for the State to provide funds for each child in the 
State at some magic level to produce either an adequate-quality educational program or a 
high-quality educational program. It is only a disparity in treatment between equals which 
runs afoul of the California constitutional mandate of equal protection of the laws." As our 
opinion in Serrano IT makes clear, this is a correct characterization. 





a = Gee ae ean Ed FOOUIOLES? = =a sear ee hase aes Et? id] 


— Plaintiffs place great emphasis on the trial court's finding that under the 1972 and 1973 
legislation which we have referred to in our Serrano I opinion as "S.B. 90 and A.B. 
1267" (see Serrano IT at pp. 736-737, 741-744), passed in response to our decision in 

_ Serrano I, an annual pool of some $ 550 million has come into existence for purposes of. 
education and property tax relief. Moreover, they point out, it is quite likely that under 
subsequent legislation substantial further sums of money will become available for these 
purposes. Again, however, we point out that any such increases in the total educational 
budget, while they may be termed a "response" to our Serrano decisions, are by no means 
required by them. It is for the Legistature to determine, in its conjoined political wisdom, 
whether the achievement of that degree of equality of educational opportunity which is 
required by the state Constitution is to be accompanied by an overall increase in educational! 
funding. 

[*37] Finally, even if it were determined that the monies to become available for education 
in the wake of Serrano should be considered a "fund" for these purposes, [***15] plaintiffs 
and their attorneys nowhere suggest that payment should be made to them out of such 
monies. n7 Instead they seem to indicate, with perhaps intentional vagueness, that their fees 
should be paid by "the State.” Apparently their primary authority in this respect is the case of 


& Brewer Vv. Brewer v. School Board of City of Norfolk, Virginia (4th Cir. 1972) 456 F.2d 943 (cert. den. 
ae (1972) 406 U.S. 933 [32 L.Ed.2d 136, 92 S.Ct. 1778)), in which the Court of Appeals ordered 


the award of reasonable attorneys fees against a school district after determining that its 
desegregation aie was a pore as it failed to provide a pomanenee treean of free 
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transportation for students assigned to schools beyond normal walking distance from their 

homes. There the court, stating that this was a case for “at least a quasi-application of the 

‘common fund' doctrine” (456 F.2d at p. 951), reasoned that whereas eacn of the students 

™ involved had secured a right worth approximately $ 60 per year to each of them, it would 

ye "defeat the basic purpose of the relief provided" to impose a charge against them for a 

i. proportionate share of the attorneys fees ( /d., at p. 952). "The only feasible [***16] 

solution in this particular situation," the court held, "would seem to be in requiring the school 
district itself to supplement its provision of free transportation with payment of an 
appropriate attorney's fee to plaintiffs’ attorneys for securing the addition of such a provision 
to the plan of desegregation." (Jd. ) 





n7 Such an award, of course, would necessarily bring about a diminution in educational 
funding, a result which plaintiffs and their attorneys might be presumed to oppose. Moreover, 
an award of this kind would essentially constitute the acceptance of a fee from a client, and 
thus could not be accepted by either of the faw firms representing plaintiffs. (See fn. 4, ante; 
om also Comment, mre ACCESS, supra, 122 U.Pa.L.Rev. 636, 695; ct senders Vv, _ of Los 


We, along with the concurring judge in Brewer [***17] (Winter, Cir. J., conc. specially, 
456 F.2d at pp..952-954), [**1309] are of the view that the Brewer case, to the extent 
that it relies upon the terminology used, represents an improper application of the "common 
fund" theory. (See also Dawson, Lawyers and Involuntary Clients in Public Interest Litigation 
(1975) 88 Harv.L.Rev. 849, 895-896; Comment, Equa/ Access, supra, 122 U.Pa.L.Rev, 636, 
695-696.) In any event it is not consistent with the law of this state. We hold that here, 
where plaintiffs’ efforts have not effected the creation or preservation of an identifiable "fund" 
of money out of which [*38] they seek to recover their attorneys fees, the "common fund" 
nian mii Is prema The trial court was correct in so concluding. 





(b) The Substantial Benefit Theory 


As we indicated in our opinion in D'Amico v. Board of Medical Examiners, supra, 4 Cal.3d 1, | 
25, #the courts have fashioned another nonstatutory exception to the general rule on the 

~ award of attorneys fees. This exception, which may be viewed as an outgrowth of the 
"common fund" doctrine, permits the award of fees when the litigant, proceeding ina 
representative [***18] capacity, obtains a decision resulting in the conferral of a 
"substantial benefit" of a pecuniary or nonpecuniary nature. In such circumstance, the court, 
in the exercise of its equitable discretion, thereupon may decree that under dictates of justice 

— those receiving the benefit should contribute to the costs of its production. Although of fairly 
recent development in California, this exception to the general rule is now well established in 

our law. 


‘ane the seminal California case on this subject, Fletcher v. A.J. Industries, supra, 266 
applied the "Substantial benefit" theory in a wide variety of circumstances, including those 
involving governmental! defendants. Thus in Knoff v. City etc. of San Francisco, supra, 1 
-Cal.App.3d 184, a class action, the plaintiffs had secured the issuance of a writ of mandate 
requiring the board of supervisors to order a full investigation into the loss of property taxes 
_ during certain previous years, including the identification of taxable property which had 
eé escaped taxation for any reason, and to take appropriate action to recover the [***19] 
taxes due. The Court of Appeal affirmed a judgment awarding the plaintiffs their attorneys 
_ fees out of tax revenues to be collected "in consequence of. . . compliance" with the writ of 
mandate ( id,_at.p. 203), [*39} beak calemaniaal a proposition that the award was 
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proper even in the absence of an existing “fund.” 





n& In Fletcher, a stockholders derivative action, the plaintiffs had obtained an order 
approving a settlement guaranteeing a beneficial change in corporate management and 

| procedures as well as the arbitration of certain claims of managerial misconduct, with the 
possibility of future monetary awards. The Court of Appeal, affirming a trial court order 

| awarding attorneys fees and costs to the plaintiffs, held that although no specific "fund" had 
been created out of which such fees could be awarded on the "common fund" theory, the 
benefit conferred on the corporation and shareholders justified a shifting of the monetary 
burden of producing that benefit to all those who would enjoy it. The court placed significant 
reliance upon certain dicta in the United States Supreme Court's decision in Sprague Vv. 
Ticonic Nat. Bank, supra, 307_U.S. 161, 166-167 [83 L.Ed. 1184, 1186-1187], (See generally 
Dawson, Lawyers and Involuntary Cents: Attorney Fees from Funds, supra, 87 Harv.L.Rev. 
1597, 1609-1611.) 


Se eeeeseee eee es End Footnotes ~-- 5 ee - PRRKZOY 


In the more recent case of Mandel v. Hodges (1976) 54 Cal.App.3d 596 [127 Cal.Rptr. 244], ~ 
the plaintiff, a state employee, had successfully challenged the state's practice of giving its 
employees time off with pay on Good Friday as a violation of constitutional prohibitions 
against the establishment of religion. The Court of Appeal, affirming an award of attorneys 
fees against the state, held that a-substantial benefit had accrued to the state in the form of 
the future saving of funds formerly expended for work not performed, and that the trial court, 
exercising its equitable powers [**1310] in a suit brought in a representative capacity, had 
properly shifted the cost burden of producing that benefit to the party enjoying it. 


© Finally, in Card v. Community Redevelopment Agency (1976) 61 Cal.App.3d 570 [131 
a Cal. Rotr. 153], the plaintiff taxpayers had secured a judgment declaring invalid a city 


ordinance purporting to amend an existing redeveiopment plan by including areas not 

_ covered by the original plan. As a result, certain property tax increment revenues otherwise 

‘ payable to the redevelopment agency under the amending ordinance became available to 
various [***21] city and county taxing agencies. The Court of Appeal approved a portion 
of the judgment awarding attorneys fees to be paid by the various taxing agencies in 
proportion to their respective shares in the tax increment funds, holding that “[this] result 
substantially benefits the affected taxing agencies, named in the judgment (and through 
them their taxpayers), since it reduces both the occasion for the [redevelopment agency's] 
expenditure of such funds and the [agency's] source of such funds as well.” (61 Cal.App.3d at 


De 283.) 


(See fn. 10.) Relying on these and other n9 cases, plaintiffs and their attorneys urge that 
the award in this case was justified on the [*40] “substantial benefit” rationale and that the 
trial court erred in concluding otherwise. n10 In urging that such a benefit was conferred | 
upon the state as a result of this litigation, they make reference to various factual findings of 
the trial court on the general subject, the most significant of which are [**1311] set forth 
in the margin. n11 To the extent, however, [*41] that the subject findings are susceptible 
of the reading that substantial benefits in the form of [***22] increased educational 
opportunities have been bestowed upon the school children of this state as a necessary result 
of the Serrano decision -- or that benefits in the form of tax savings have been bestowed 
upon the taxpayers -- they are without support. The fundamental holding of Serrano ~~ i.e., 
that the existing school finance system, insofar as it operates to deny equality of educational 
opportunity. to the school children of this state, is thereby violative of state equal-protection 

2 guarantees ~-- does nothing in and of itself to assure that concrete "benefits" will accrue to 
anyone. Only in the event that implementing legislation, in establishing the equality of 

educational opportunity required by Sérrano, does so at a level higher than that presently 
' enjoyed by the least favored student under the present system will — "benefits" accrue 
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to any school child; only in the event that that level rises above the level of opportunity 
available to the most favored student under the present system wil! the required "benefits" 
accrue to a// of the school children. By the same token, relative "benefits" to taxpayers will 
depend wholly upon the tax structure [***23] that the Legislature chooses to establish fn 
order to finance its new system. In short, concrete "benefits" can accrue to the state or its 
citizens in the wake of Serrano only insofar as the Legislature, in its implementation of the — 
command of equality which that case represents, chooses to bestow them. n12 





n9 Among the federal decisions relied upon by plaintiffs and their attorneys are Ha// v. Cole 
(1973) 412 U.S. 1 [36 L.Ed.2d 702, 93 S.Ct. 1943], and Newman v. State of Alabama (M.D. 
Ala. 1972) 349 F.Supp. 278. In Ha/f the United States Supreme Court held that a former 
-union member whose Iegal action had had the effect of establishing certain rights of free 
speech within the union was entitled to attorneys fees on the "substantial benefit" theory 
because the plaintiff, "by vindicating his own right of free speech... . [had] necessarily 
rendered a substantial service to his union as an institution and to all of its members... 
[and] reimbursement of [his] attorneys’ fees out of the union treasury simply shifts the costs 
of litigation to 'the class that has benefited from them and that would have had to pay them 
had it brought the suit.'" (412 U.S. at pp. 8-9 [36 L.Ed.2d at p. 709], fn. omitted.) In 
Newman, where a class action brought by state prisoners had resulted in a holding that | 
inadequate medical treatment afforded them constituted cruel and unusual punishment 
within the meaning of the Eighth and Fourteenth Amendments, fees were awarded against 
the state on this theory "because of the positive benefit resulting to the plaintiffs and the 
members of p/aintiffs' class." (349 F.Supp. at p. 286, italics added.) However the judgment 
as it related to attorneys fees was subsequently vacated and remanded for reconsideration in 


light of the intervening decisions in Alyeska Pipeline Co. Vv. Wilderness Society, supra, 421 

662, 94 S.Ct. 1347]. In Alyeska #the high court, choosing to treat the "Substantial benefit” 
rule aS a part of the "common fund" exception, had clearly indicated that fees could be 
awarded under this rationale only "from the fund or property itself or directly from the other 
parties enjoying the benefit” (421 U.S. at p. 257 [44 L.Ed.2d at p. 153], italics added, fn. 
omitted), thus suggesting that the approach adopted in Newman was erroneous under the 
federal rule. [***24] 





n10 Although the trial court found that substantial benefits had been bestowed on the state's 
public school children and taxpayers by Serrano (see fn. 11, post, and accompanying text) it 
concluded that fees could not be awarded on the "substantial benefit" theory because no such 
benefit had accrued to "the defendants in this case." While we believe, as we explain infra, 
that the trial court properly declined to base its award on this theory, we are also convinced 
of the correctness of plaintiffs' argument that such an award does not depend upon 
substantial benefi to the defendant. Despite the fact that the trial court's position on this 
point may find some support in the language of D’Amico and other cases, we have concluded 
that the proper rule -- as reflected in the Court of Appeal cases we have reviewed -- 

_ -#"Tpermits] reimbursement [of attorneys fees] in cases where the litigation has conferred a 
substantial benefit on the members of an ascertainable class, and where the court's 
jurisdiction over the subject matter of the suit makes possible an award that will ny to 
spread the costs proportionately among therm." ( Mills v. Electric Auto-Lite (1970) 396 U.S. 

375, 393-394 [24 L.Ed.2d 593, 607, 90 S.Ct. 616]; see generally Comment, Equa/ came 
supra, 122 U.Pa.L.Rev. 636, 662-666.) [***25] _ - 
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nil The court found, inter alia: "5, Plaintiffs have rendered substantial service to the State 
_ Defendants and to the taxpayers of the State generally by bringing defendants into 
& compliance with the mandate of the State Constitution and by securing for defendants and 
it hai the benefits assumed to Now from a sialic ila educational system." 





"139. ‘The class of children cirecely benefited by Serrano consists of all children in the State of 
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California who are enrolled in and attending public elementary and secondary schools except 
those in the intervening defendant districts." 





"140, The plaintiff parent-taxpayers class benefited by Serrano consists of all parents of 
children in the California public school system who were also owners of real property 
assessed for taxes." 


"141, Millions of school children and taxpayers other than the named plaintiffs will benefit 
from the results obtained by plaintitts in this litigation." 


"142, An award of attorneys' fee against the State Defendants will, in effec, spread the costs 
of the present litigation among those who have benefited from it." 


"164, Millions of school children and taxpayers of California will benefit in the es to come 
as a result of Serrano." | 


"166. The benefits of equal education obtained by this case will be multiplied throughout the 
lives of the children of this state, leading to more equal job opportunities and greater ability 
to participate in the social, cultural and political activity of our society." 


"167. The State itself will benefit from the equalization and upgrading of education as a result 
of Serrano." 


"176. The State Defendants to some extent benefit from the increased equity and rationality 
in the taxing system and from a more equitable educational system for the children of this 
State, both of which are results of Serrano.” [***26] 


ni2 We are aware, of course, that the Legislature has recently passed and the Governor 
signed into law an urgency measure directed toward meeting the demands of Serrano. 
(Stats. 1977, ch. 894.) To the extent that this measure will ultimately result in an | 
improvement in educational opportunity for some or all of the state's school children, such 
improvement will have been brought about by legislative rather than judicial action. 





The trial court, in announcing its decision, stated the matter thus: "But one question in this 
particular case is although there has been a great benefit, undoubtedly, to all of the citizens 
of the State, has there been any creation of a type of fund or saving of money? On the 

— contrary, all of the argument has been it is going to cost the taxpayers millions of dollars 
more in order to carry out the Court's decision. Now, it can do that if it is carried out in one 
way. I don't know what the Supreme Court will say, but I will carefully point out in the» 

- approach which I took, which was that the Constitution will guarantee equality of educational 
‘opportunity but no minimum level, and the billions of dollars that we are talking about _ 

* depends upon the decision to bring all school districts in terms of income up to where Beverly 
Hills is. That is a political decision, in my opinion, and not a constitutional one. If tne financial 
affairs of the State won't support such a decision, then I could well see a different approach, 
in which all school districts would be at a much lower level to come within the State's 
finances.” (Italics added. ) 


bees eeeeo pees ----End Footnotes- - yoo ee er eee ile ada 7 


42] [**1312] It is also urged, however, that while Sarrane may not have had the 
direct effect of producing increased educational opportunity or tax savings, it did produce 
benefits of a conceptual or doctrinal character which are shared by the state as a whole. 
Certain findings of the trial court -- notably those numbered 5, 167, and 1/6 (set forth in fn. 

a 11, ante) -- support this contention. Common sense as well speaks in favor of the proposition 
- that plaintiffs and their attorneys, as a result of the Serrano litigation, have rendered an ~ 

| enormous service to the state and all of its citizens by insuring that the state educational 

financing system shall be brought into betes inland with the equal nen provisions of our 
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state Constitution so that the degree of educational opportunity available to the school 
children of this state will no longer be dependent upon the taxabie wealth of the district in 

_ which each student lives. We have concluded, however, that to award fees on the 
"substantial benefit” theory on the basis of considerations of this nature -- separate and apart © 
from any consideration of actual and concrete benefits bestowed -- would be to extend 
[***281] that theory beyond its rational underpinnings. n1i3 If the effectuation of 
constitutional or statutory policy, without more, is to serve as a sufficient basis for the award 
of attorneys fees in this state, the rationale for such awards must be found in a theory more 
directly concerned with considerations of this nature. It is to such a theory that we now turn. 


4 : 
: 
1 7 





ni3 The decisions of the United States Supreme Court in Milfs v. Electric Auto-Lite, supra, 
396 U.S. 375, and Hali v. Cole, supra, 412 U.S. 1, are not inconsistent with this conclusion. 
In each of those cases a concrete benefit, in the form of informed corporate suffrage in Mil/s, 

_and enhanced union free speech rights in Ha//, had been achieved by the litigation and 
bestowed upon the entities against which fees were awarded. (Cf. generally Dawson, Lawyers 
and Involuntary Clients in Public Interest Litigation, supra, 88 Harv.L.Rev. 849, 863-870.) In 
the instant case, on the other hand, the command of equality emerging from the litigation 
will afford jittle more than philosophic comfort to anyone in the absence of a legislative 
decision to achieve that equality by raising — disadvantaged to the level of the favored, 
rather than vice versa. 


(Hogee Ba seeeeseee End Footnotes- - --~-----~------- [***29] 
lil 


In D'Amico Vv. Board of Medical Examiners, supra, 1 11 Cal.3d 1, plaintiffs had sought an award 
of fees not only on the "common fund" and "substantial benefit" theories but a/so on two 
additional theories, both of which were grounded largely on federal case law. The first of 


these, involving awards against an opponent who has maintained an ea eee action or 





is not involved in the instant case and we do not address ourselves to it. Saar the 
second, the [*43] so-called "private attorney general” concept, was adopted by the trial 
court as the basis for its award, and we are now called upon to determine its applicability in 
this jurisdiction. : 


In addressing ourselves to the "private attorney general" theory in D'Amico, we said "This 
concept, as we understand it, seeks to encourage suits effectuating a strong congressional or 
national policy by awarding substantial attorney's fees, regardiess of defendants’ conduct, to 
those who successfully bring such suits and thereby bring about benefits to a broad class of 
citizens." (11 Cal.3d at p. 27.) Noting, however, that [***30] such doctrine was then 
under examination by the United States Supreme Court, we thought it prudent to await ° 
announcement by the high court concerning its limits and contours on the seesiiias level” ‘id. ) 
before determining its possible applicability in this JUFISGICHON: 


The announcement has now been made. In Alyeska Pipeline Co. v. Wilderness Society, supra, 
421 U.S. 240, n14 [**1313] a five to two opinion authored by Justice White, the Supreme 
Court held that the awarding of attorneys fees on a "private attorney general” theory, in the 

absence of express statutory authorization, did not lie within the equitable jurisdiction of the 
federal courts. Such awards, the court held, "would make major inroads on a policy matter 


that Congress has reserved for itself.” (421 U.S, at p. 269 [44 L.Ed.2d at p. too) } 


@ ------ ater eee -- -Footnotes ----~- ween eee 
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1971} 53 F.R.D. 28, revd. (4th Cir. 1972) 472 F., 2d #48, vacated on other grounds (1974) 
416 U.S. 696 [40 L.Ed.2d 476, 94 5.Ct, 2006].) 





Dow ee Bee eee eo eee End Footnotes- ---------------- [***31] 


The high court rested its conclusion on two bases. The first, involving the interpretation of an 
1853 court costs act, need not iong concern us here, for the act in question (presently 28 
U.S.C. §§& 1920, 1923) bears tittle resemblance to the governing statute in this state, section 
1021 of the Code of Civil Procedure. In any event the fashioning of equitable exceptions to 
the statutory rule to be applied in California is a matter within the sole competence of this 
court. N15 The second basis on which the Supreme Court grounded its decision, however, 
dealing with the manageability and fairness of such awards in the absence of legislative 
guidance, goes directly to the heart of the determination here before us. The making of sucn 
awards in the absence of statutory authorization, the high court indicated, would leave the 
courts "free to [*44] fashion drastic new rules with respect to the allowance of attorneys’ 
fees to the prevailing party . . . or to pick and choose among plaintiffs and the statutes under 
which they sue and to award fees in some cases but not in others, depending upon the 
courts' assessment of the importance of the public policies involved in particular [***32] 
cases." (421 U.S, at p. 269 [44 L.Ed.2d at pp. 159-160].} This, the court suggested, would 
represent an unacceptable and unwise intrusion of the judicial branch of government into the 
domain of the Legislature. | 


n15 This was expressly — by the disci court in Aiyeska itself. nen 421 U.S. at p. 
ammonia Ed.2d at p. 1541.) 





It is with this poiederaticn 4 foremost in mind that we must assess the arguments advanced 
by plaintiffs and amici curiae in support of our adoption of the "private attorney general” 
concept in our state. Those arguments may be briefly summarized as follows: In the complex _ 
society in which we live it frequently occurs that citizens in great numbers and across a broad 
spectrum have interests in common. These, while of enormous significance to the society asa _ 
whole, do not involve the fortunes of a single individual to the extent necessary to encourage 
their private vindication in the courts. Although there are within the executive branch of the 
government offices and [***33] institutions (exemplified by the Attorney General) whose 
function it is to represent the general public in such matters and to ensure proper 
enforcement, for various reasons the burden of enforcement is not always adequately carried 
_ by those offices and institutions, rendering some sort of private action imperative. Because 
the issues involved in such litigation are often extremely complex and their presentation 
time-consuming and costly, the availability of representation of such public interests by 
private attorneys acting pro bono pubiico is limited. Only through the appearance of “public 
interest" law firms funded by public and foundation monies, argue plaintiffs and amici, has it 
been possible to secure representation on any large scale. The firms in question, however, 
are not funded to the extent necessary for the representation of all such deserving interests, 
and as a result many worthy causes of this nature are without adequate representation under 
present circumstances. One solution, so the argument goes, within the equitable powers of 
_ the judiciary to provide, is the award of substantial attorneys fees to those public-interest 
litigants and their attorneys [**1314] [***34] (whether private attorneys acting pro 
bono publico or members of "public interest" law firms) who are successful in such cases, to 
the end that support may be provided for the representation of interests of similar character 
in future litigation, 


+ 
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@ In the several cases in which the courts, persuaded by these and similar arguments, have 
' granted fees on the "private attorney general" [*45] theory, various formulations of the 
rule nave appeared. #In spite of. sarlaaueala in Veith outa all of these formulations seem to 
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suggest that there are three basic factors to be considered in awarding fees on this theory. 
These are in general: (1) the strength or societal importance of the public policy vindicated 
by the litigation, (2) the necessity for private enforcement and the magnitude of the resultant 
burden on the plaintiff, (3) the number of people standing to benefit from the decision. (See 
generally, Comment, Equa/ Access, supra, 122 U.Pa.L.Rev. 636, 666-674.) n16 Thus it seems 
to be contemplated that if a trial court, in ruling that a motion for fees upon this theory, 
determines that the litigation has resulted in the vindication of a strong or societally 
important [***35] public policy, that the necessary costs of securing this result transcend 
the individual plaintiff's pecuniary interest to an extent requiring subsidization, and that a 
substantial number of persons stand to Denefit from the decision, the court may exercise its 
equitable powers to award attorney fees on this theory. 





nié6 A fourth factor, suggested by Justice Marshall in his dissenting opinion in A/yeska, was 
the extent to which "shifting [the cost of litigation] to the defendant would effectively place it 
on a class that benefits from the litigation.” (421 U.S. at p. 285 [44 L.Ed.2d at p. 169],.) The 
majority, however, in responding to this suggestion, point out that to impose this limitation 
would result in an expanded version of the “substantial benefit" rule rather than a true 
"private attorney general" rationale. "When Congress has provided for allowance of attorneys 
fees for the private attorney general," the majority stated, "it has imposed no such common- 
fund conditions upon the award. The dissenting opinion not only errs in finding authority in 
the courts to award attorneys’ fees, without legislative guidance, to those plaintiffs the courts 
_are willing to recognize as private attorneys generai, but also disserves that basis for fee 
shifting by imposing a limiting condition characteristic of other justifications." (421 U.S. at p. 
265, fn. 39 [44 L.Ed.2d at.p,..157].}) We find this reasoning persuasive. The "private attorney 
general” theory must be accepted or rejected on its own merits -- j.e., as a theory rewarding 
the effectuation of significant policy -- rather than as a policy-oriented extension of the 
©} "substantial benefit" theory burdened with the limitations of that rationale. 





fe Bhan one End Footnotes- - - - ------------- [***36] 


It is at Once apparent that a consideration of the first factor may in Instances present 
difficulties since it is couched in generic terms, contains no specific objective standards and 
nevertheless calls for a subjective evaluation by the judge hearing the motion as to whether 

_ the litigation before the court has vindicated a public policy sufficiently strong or important to 
Warrant an award of fees. We are aware of the apprehension voiced in some critiques that 
trial courts, whose function it is to apply existing law, will be thrust into the role of making 
assessments of the relative strength or weakness of public policies furthered by their 
decisions and of determining at the same time which public policy should be encouraged by 
an award of fees, and which not -- a role closely approaching that of the legislative function. 
(See generally, Comment, [*46] Equal Access, supra, 122 U.Pa.L.Rev. 636, 670-671); 
Comment, The Supreme Court, 1974 Term (1975) 89 Harv.L.Rev. 1, 178-180.) n17 Since 
generally speaking the enactment of a statute entails in a sense the declaration of a public 
policy, it is arguable that, where it contains no provision for the awarding of attorney fees, 
[***37] the Legislature [**1315] was of the view that the public policy involved did not 
warrant such encouragement, A judicial evaluation, then, of the strength or importance of 
-such statutorily based policy presents difficult and sensitive problems whose resolution by the 
courts vr be of questionable propriety. | 
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n17 Thus in rejecting the private attorney general theory in A/yeska, the high court declared 
@ that such a rule "would make major inroads ona policy matter that Congress has reserved 

— for itself" and that federal courts "are not free to fashion drastic new rules with respect to the 
allowance of attorneys’ fees to the prevailing party in federal litigation or to pick and choose 
na saint and the statutes alii they sue and to award _™ in some cases but 
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not in others, depending upon the courts assessment of the importance of the en = 
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Such [***38] difficulties, however, are not present in the instant case. The trial court, in 
awarding fees to plaintiffs, found that the public policy advanced by this litigation was not 
: one grounded in statute but one grounded in the state Constitution. Thus, the trial court 

concluded as a matter of law: “If as a result of the efforts of plaintiffs’ attorneys rights 
created or protected by the State Constitution are protected to the benefit of a large number 
of people, plaintiffs' attorneys are entitled to reasonable attorney's fees from the defendants 

under the private attorney general equitable doctrine." (Italics added.) (See fn. 18.) Its _ 
factual findings, which are not here challenged, establish that the interests here furthered 

were constitutiona/ in stature. n18 Those findings also make clear that the benefits flowing 
from this adjudication are to be widely enjoyed among the citizens of this [*47] state ni? 
and that the nature of the Sitigation was such that subsidization of the plaintiffs is justified in 
the event of their victory. n20 In these circumstances we conclude that an award of attorneys 
fees to plaintiffs and their attorneys was proper under [***39] the theory posited by the 
trial court. 


ni8 The trial court found, inter alia, that "[the] plaintiffs .. . have proven that the sum of 
money available for public education in California is not being spent in accordance with the 
California Constitution” and that "[the] efforts of plaintiffs’ attorneys ... have assured that 
the billions of doilars spent every year in California on education will be spent in accordance 
with the California Constitution." | 





The determination that the public policy vindicated is one of constitutional stature will not, of 
course, be in itself sufficient to support an award of fees on the theory here considered. Such 
a determination simply establishes the first of the three elements requisite to the award (i.e., 
the relative societal importance of the public policy vindicated). (See text accompanying fn. 
16, ante.) Only if it is also shown (2) that the necessity for private enforcement in the 
circumstances has placed upon the plaintiff a burden out of proportion to his individual stake 
in the matter, and (3) that the benefits flowing from such enforcement are to be widely 
enjoyed among the state's citizens -- only then will an award on the "private attorney 
general" theory be justified. [***40] 


n19 The trial court found, for example, that "Serrano protects the right of every California 
child to receive a quality of education not dependent on the wealth of the schoo! district in 
which he or she lives," and that "Serrano guarantees that the correlation between tax effort 

-and educational quality will be equal! for all children and taxpayers throughout the State of 
California.” 


n20 The trial court found, for example, that "[the] plaintiffs in Serrano individually did not 
have the resources to retain counsel to vindicate their rights to equitable educational and 
taxation systems,” and that "[because] of the nature of the constitutional rights involved in 
this case, neither the California Attorney General nor any other public of governmental 
counsel cquid reasonably have been expected to institute litigation to vindicate the rights 

~ asserted by the plaintiffs in this case.” | | 
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® So holding, we need not, and do not, address the question as to whether courts may award 
attorney fees under the “private attorney general" theory, where the litigation at hand has 
vindicated a public peered] policy a statutery, as oe mt a constitutional basis. 
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The resolution of this question must be left for an appropriate case. 


In sum, we hold that in the light of the circumstance of the instant case, the trial court acted 
within the proper limits of its inherent equitable powers when it concluded that reasonable 
attorneys fees should be awarded to plaintiffs’ attorneys n21 on the "private attorney 
general” theory. | 


# 





n21 The propriety of a direct award to the plaintiffs’ attorney, rather than to plaintiffs 
themselves, in the exercise of the court's equitable powers, is no longer questioned in the 
federal courts. (See Centra! R. R. & Banking Co. v. Pettus (1885) 113 U.S. 116, 124-125 [28 
L.Ed, 915, 918, 5 S.Ct. 387]: Brandenberger v.. Thompson (9th Cir. 1974) 494 F.2d 885, 


889; Miller v. Amusement Enterprises, Inc. (5th Cir, 1970) 426 F.2d 534, 539 [16 A.L.R.Fed, 
613]: Townsend v. Edelman (7th Cir. 1975) 518 F.2d 116, 122-123; see Comment, Awards 


of Attorney's Fees to Legal Aid Offices (1973) 87 Harv.L.Rev. 411, 422.) The equity powers of 
California courts are no less expansive in this respect. (See Knoff v. City etc. of San | 
Francisco, supra, 1 Cal.App.3d 184, 203-204: Horn v. Swoap (1974) 41 Cal.App.3d 375, 383- 
384 {4 16 Cal.Rptr. 113].) 


eee cere eee ee eee End Footnotes- - --------------- [***42] 





IV 


It should be clear from what we have said above that the eligibility of plaintiffs’ [**1316] 
attorneys for the award of fees granted in this case is not affected under the "private attorney 

_ general" theory by the fact that plaintiffs are under no obligation to pay fees to their 
attorneys, or the further fact that plaintiffs’ attorneys receive funding from charitable or 
[*48] public sources. Because the basic rationale underlying the "private attorney genera 
theory which we here adopt seeks to encourage the presentation of meritorious constitutional 
claims affecting large numbers of people, and because in many cases the only attorneys 
equipped to present such claims are those in funded "public interest” law firms, a denial of 
the benefits of the rule to such attorneys would be essentially inconsistent with the rule itself. 
(See generally Comment, Awards of Attorney's Fees to Legai Aid Offices, supra, 87 | 
Harv.L.Rev. 411.) The propriety of such awards under statutory provisions is already well- 

_ established in this state (see Horn v. Swoap, supra, 41 Cal. App.3d 375, 383-384; Trout v. 

_ Carleson (1974) 37 Cal.App.3d 337, 342-343 [112 Cal.Rptr. 2821), [***43] and similar 


considerations are applicable when the award is made under the court's equitable powers. 





|" 





V 


We reject the contention of Public Advocates, Inc. n22 that the fee awarded it was inadequate 
in light of all the circumstances. It is urged that the trial court, in limiting its award to Public 
Advocates to the admittedly substantial amount of $ 400,000, failed to take adequate 

— account of the novelty and extreme difficulty of this litigation, its extremely contingent 
character, the significance of the issues determined, and the standard which the award in this 
case will set for similar awards in future cases. However, the record clearly indicates that the 
court considered ail of these factors, among many others, in making its determination. 
Fundamental to.its determination -- and properly so n23 -- was a careful compiiation of the 
time spent and reasonable hourly compensation of each attorney and certified law student 
involved in the presentation of the case, That compilation yielded a total dollar figure of $ 
971,172.50, of which $ 225,662.50 was applicable to Public Advocates, Inc., $ 320,710 to 
Western Center on Law and Poverty, and $24,800 to [*49] time [***44] spent by 
certified law students. Using these figures as a touchstone, the court then took into 
consideration various relevant factors, of which some militated in favor of augmentation and 
some in favor of diminution. Among these factors were: (1) the novelty and difficulty of the 
— sidered and en in ‘Presenting them; (2) the extent to which the © 
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nature of the litigation precluded other employment by the attorneys; (3) the contingent 

nature of the fee award, both from the point of view of eventual victory on the merits and the 

point of view of establishing eligibility for an award; (4) the fact that an award against the 

+ state would ultimately [**1317] fall upon the taxpayers; (5) the fact that the attorneys in 

oy question received public and charitable funding for the purpose of bringing law suits of the 

fis character here involved; n24 (6) the fact that the monies awarded would inure not to the 

| individual benefit of the attorneys involved but the organizations by which they are 

P employed: and (7) the fact that in the court's view the two law firms involved had 
approximately an equal share in the success of the litigation. Taking all of these factors into 
consideration, [***45] the court proceeded to make a total award in the amount of $ 
800,000, to be shared equally by each of the two law firms representing plaintiffs. 





n22 As indicated above, Western Center on Law and Poverty does not join in this contention. 


n23 We are of the view that the following sentiments of the United States Court of Appeals 
for the Second Circuit, although uttered in the context of an antitrust class action, are wholly 
apposite here: "The starting point of every fee award, once it is recognized that the court's 
role in equity is to provide just compensation for the attorney, must be a calculation of the 
attorney's services in terms of the time he has expended on the case. Anchoring the analysis 
to this concept is the only way of approaching the problem that can claim objectivity, a claim 
which is obviously vital to the prestige of the bar and the courts." ( City of Detro/t v. Grinnell 
Corp. (2d Cir. 1974) 495 F.2d 448, 470: see also Lindy Bros. Bldrs., Inc. of Phila. v. American 
_& S. San, Corp, (3d Cir. 1973) 487 F.2d 161, 167-169; see generally Dawson, Lawyers 





—_ 
and Involuntary Clients in Public Interest Litigation, supra, 88 Harv.L.Rev. 849, especially pp. = 
925-929.) [***46] | O 

, | Ss 
@ n24 #While as we have indicated the fact of public or foundational support should not have D) 
any relevance to the question of eligibility for an award, we believe that it may properly be = 
considered in determining the size of the award. v 

=" 

End Footnotes | P 

The "experienced trial judge is the best judge of the value of professional services rendered < 

in his court; and while his judgment is of course subject to review, it will not be disturbed U 

unless the appellate court is convinced that it is clearly wrong." ( Harrison v. Bloomfield - oO 

Building Industries, Inc. (6th Cir. 1970) 435 F.2d 1192, 1196; see Mandel! v. ne supra, = 

54 Cal.App.3d 596, 624.) We find no abuse of discretion here. >, 

Ee 
VI. : "Tc 
oe | 7 : oO 

As indicated at the outset of this opinion, in Serrano IZ we specifically reserved jurisdiction for a 
the purpose of determining plaintiffs’ motion filed in this court on January 28, 1977, for - 
attorneys’ fees for services rendered in connection with the Serrano IJ appeal-which. appeal v 

’ was prosecuted only by certain officers of the County of Los Angeles and certain intervening “5 
school districts. (See 18 [***47] Cal.3d at p. 777.) On July 7, 1977, plaintiffs filed a letter 5 
request, which we treat as a supplementary motion, seeking additional fees for services = 
rendered in opposing an unsuccessful petition for writ of certiorari filed by the aforesaid = 
appellants in the United States Supreme Court. Finally, on October 31, 1977, plaintiffs filed a O 
motion in this court for attorneys’ fees for services [*50] rendered in connection with the Ss, 
instant appeal-which appeal was prosecuted only by certain state officers. All of these a 


Oo motions are now before us for decision. We have determined, however, in the interest of 
} avoiding further delay in the finality of the instant decision while permitting all parties to be 

) fully heard in these matters, that all of the aforesaid motions should be remanded to the trial 
court with directions to hear and determine them in light of the principles set forth in this 
opinion. _—— cai Vv. Local J POrmagOn Com. (1975) 13 Cal.3d 483, 485; No O/f, 


eee ee i seals. 
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Inc. v..City of Los Angeles (1975) 13 Cal.3d 486, 487.) In each instance, the award of 
attorneys’ fees, if any, shall be made and assessed only against said defendants and 


@ appellants appealing [***48] in the respective appeal, or such of them as the trial court in 
the exercise of its equitable discretion shall determine. 





The order concerning attorneys’ fees filed August 1, 1975 is affirmed. The cause is remanded 
to the trial court with directions to hear and determine plaintiffs’ motions for attorneys’ fees 
filed in this court on January 28, 1977, July 7, 1977, and October 31, 1977, in conformity 
with the views herein expressed and to make and enter all necessary and appropriate orders. 


DISSENTBY: RICHARDSON; CLARK 


DISSENT: RICHARDSON, J. I respectfully dissent. In the absence of any statutory authority 
therefor, the majority awards substantial attorneys’ fees to plaintiffs on the ground that 
plaintiffs’ counsel acted in the capacity of "private attorneys general" in vindicating: 

- constitutional rights fora large segment of our state's population. I have previously, in my 





eS a are re res ae UF ere ae eee ee eee, ee 


785 [135 Cai. Rptr. 345, 557 P.2d 929]), expressed the reasons for my disagreement with the 
majority's premise that plaintiffs were denied equal protection of the laws ana the state 
Constitution. 


However, [x49] accepting as I must the Serrano fi holding of a constitutional 
infringement, again with due deference, in considering the majority's proposed "private 
attorney general" doctrine, I find more persuasive the rationale of the United States supreme 
Court expressed recently in Alyeska Pipeline Co. v. Wilderness Society (1975) 421 U.S. 240 
[44 L.Ed.2d 141,95 S.Ct. 1612], in which it declined to approve the doctrine in the absence 
of statutory guidance in this area. In passing, I note a [*51] touch of irony in the fact that 
| _ very recently we likewise and unanimously refused an invitation to adopt the identical 
© _ “pyrivate attorney general" doctrine herein approved by the majority, observing that “the 
doctrine is currently under examination by the United States Supreme Court... and, 
~ pending an announcement by the high court concerning its limits and contours on the federal! 
level, we decline to consider its possible application in this state." ( D'Amico v. Board of 
Medical Examiners (1974) 11 Cal.3d 1, 27 (112 Cal.Rptr. 786, 520 P.2d 10}. ) The Supreme 
Court now has spoken, but the majority, ignoring its awaited reasoning and lessons, adopts a 
rule which the high [***5Q] court carefully considered and rejected. To me, A/yeska’s 
thesis is both compelling and fully applicable here for reasons which I briefly develop. — 





First, the high court noted that "Although . . . Congress has made specific provision for 
attorneys’ fees under certain federal statutes, it has not changed the general statutory rule 
that allowances for counsel fees are limited to the sums specified by the costs statute." (421 
U.S, at pp. 254-255 [44 L.Ed.2d at pp. 151-152].) The high tribunal, cognizant of broad 
congressional authority over the matter of attorneys’ fees and court costs, reasoned further 
that "Under this scheme of things, it is apparent that the circumstances under which 
attorneys' fees are to be awarded and the range of baggie of the courts in making those 
awards are matters for Congress to determine. " ( Id.,.at p. 262 [44 L.Ed.2d at p. 156], fn. 
omitted. ) 


Similarly, California, acting through its Legislature in parallel fashion, has expressly limited 
the manner of the award of attorneys' fees. "Except as attorney's fees are specifically 
provided for by statute, the measure and mode of compensation . . . is left to the agreement, 
express [***51] or implied, of the parties... .” (Code Civ. Proc., § 1021, italics added. ) 
As with the Congress under the federal scheme, the California Legislature has clearly and 
"specifically provided ... by statute" for attorneys' fees to be recovered in particular actions; 

& as examples, in the Code of Civil Procedure, defamation (§ 836), condemnation, 
abandonment and dismissal. (§ 1268.610), wage claim in municipal court (§ 1031), partition 

(§ 874.010, subd. (a)), and, in the Civil Code, dissolution of marriage (§ 4370). It has not | 
_ elected as 5 yet to initiate for such aenery aero such as the —_— one. The federal 
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and California patterns are closely parallel. I think the better procedure is to accept the 
Alyeska model and, by recognizing the demonstrated legislative interest, to refrain from 

© developing our own nonstatutory bases for such awards, thus deferring to the Legislature in 
this area in the same manner as the Supreme Court has deferred to the Congress. 





[*52] Second, I am further persuaded of the wisdom of the A/yeska reasoning by the high 

: tribunal's anticipation of the very considerable difficulty which courts would experience in 
attempting to "pick and [***52] choose," among the multitudinous enactments, those 
particular statutes in which the public policy at issue is sufficiently "important [**1319] ° 
to justify recovery on a "private attorney general" theory. The Supreme Court voiced its 
legitimate concern in these words: "[It] would be difficult, indeed, for the courts, without 
legislative guidance, to consider some statutes important and others Unimportant and to 
ee attorneys’ fees only in connection with the former." (421 U.S. at pp. 263-264 [44 

L.Ed.2d at p. 1571].) We face identical obstacles WHICH are not lowered because they are of 

state rather than federal origin. 


Furthermore, and finally, the majority's proposed refinement, limiting awards to cases 
involving constitutional! rights, fails to avoid the pitfalls readily foreseen in A/yeska. A glance 
at our state Constitution discloses in article I alone, numerous "rights" of varying degrees of 
_ importance, ranging from the inalienable right to life, liberty and property (§ 1) to the right 
to fish in public waters (§ 25). Each of them presumably is a "constitutional" right. 


Will the ambit of "rights" to which the doctrine applies be narrow or wide ranging? The 
[***53] majority recognizes the need for refinement and limitation of the principle but 
defers the difficult inquiry for an appropriate case,” finding that the present matter has a 
constitutional rather than a statutory basis. One's lingering unease is not entirely allayed, 
however, since the majority in Serrano IJ in the course of its determination of those rights 
which it deemed "fundamental" for equal protection purposes stated, "Suffice it to say that 
we are constrained no more by inclination than by authority to gauge the importance of 

rights and interests affected by legislative classifications wholly through determining the 
extent to which they are ‘explicitly or implicitly guaranteed’... by the terms of our 
compendious, comprehensive, and distinctly mutable state Constitution. " ( Serrano v. Priest, 
supra, 18 Cal.3d 728, 767, fn. omitted.) The inescapable meaning of the foregoing language 
is that the “importance,” nature and quality of “constitutional rights," in the sense used by 
the majority, is."open ended" -- a right is not necessarily "fundamental" merely because it is 

incorporated in the state Constitution. If such is the case, it is exceedingly difficult [***54] 
to understand why, for purposes of applying the “private attorney general" concept, 

_ vindication of every such "constitutional” right will be considered important enough to qualify 
for an award of attorneys’ fees. 





[*53]. In view of the foregoing considerations and uncertainties, and particularly because of 
the force and clear legislative expression of section 1021 of the Code of Civil Procedure, and — 
the cogent analysis of the United States Supreme Court in A/yeska, it seems to me much | 
wiser to await further legislative guidance on the matter of attorneys’ fees. In the final 
analysis, and as a practical matter, it is the Legislature, presumably, that must find the funds 
to pay the bill. The absence of any specific legislative authorization is especially troublesome 
in this case, because substantial sums ($ 800,000) are awarded from the pubiic treasury to 
publicly or charitably supported attorneys to whom the plaintiffs themselves legally owe 
nothing for services. From a policy standpoint, other factors may render this result entirely 
appropriate but those considerations should be legislatively expressed and defined. 
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I would reverse the judgment and deny the motion for attorneys’ [***55] fees on appeal. 


CLARK J., Dissenting. While joining the dissent of Justice Richardson, I add several 
considerations. Establishing.an open-ended monetary-reward program to subsidize lawyers 
who successfully prosecute constitutional penne = [¥*1320] majority opientn uSUrps 
the legisiative function. | . | 
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The majority opinion points to neither constitutional nor statutory requirement that attorneys 
©@ be compensated for successfully pursuing constitutional litigation in behalf of what they deem 
_ = to be the public interest. Moreover, in the instant case the majority opinion frankly concedes 
o that neither taxpayer nor school child is assured of any concrete benefit by the Serrano 1 
decision. n1 (Ante, p. 41.) Rather, the majority decide for policy reasons, usualiy reserved to 
the Legislature, that constitutional litigation should be promoted in circumstances where the 
only real winners can be the subsidized attorneys. If the majority's goal is to promote 
constitutional litigation, they have chosen a productive formula. The majority's view that 
vindication of constitutional rights is important and that litigation to that end should be 
encouraged is [*54] laudable. [***56] But the majority's financial backing of that view 
constitutes an improper judicial prerogative that is unacceptable. | 





—-929)), the reallocation will primarily involve ta taking fro from ‘the poor and giving to those more 
economically fortunate. While some taxpayers and some students may be expected to profit 
by Serrano II and others suffer, members of the two groups cannot be precisely identified. 
The award of attorney fees runs against the stte generally with no effort to apportion it 

_ between winners or losers. — | 


Until today, California judges have entertained neither the dream nor the power to endorse a 
particular social program, appropriate the requisite money from the public treasury to fund it, 
and then order payment to those deemed deserving. I have always thought such authority to 
be vested exclusively in the Legislature. [***57] However, if the judiciary is to partake of 
the legislative process, should we not do so in a deliberative, parliamentarian manner? 
Should we not appoint committees and hold public hearings to determine whether, in the 
absence of reward money, charitabie foundations, public-spirited attorneys or tax funded law 
firms, like the one before us, will adequately seek to vindicate constitutional rights? We | 
should also be informed whether the subsidy will likely produce results commensurate with 

the costs, and whether other methods of financing constitutional litigation might be more 
effective. And the ultimate step in the budget-making process must be taken -- to determine 
whether other important social programs are more in need of limited tax funds. We, of 

_course, have done none of these things because, unlike the Legislature, we are neither 
equipped nor empowered to do-so. 





Finally, the majority in recognition of the dangers inherent in the private attorney general 
concept, purport to limit the concept to only those instances when constitutional rights are 
vindicated in the face of legislative or executive default. Not only is this a limitation without 

_ bounds, but the reward [***58] becomes nothing more -- nor is it less -- than a bounty for 
searching out and invalidating constitutionally vulnerable legislative or executive action. Our 
Constitution, of course, establishes a government of three equal branches -- legislative, 

executive, and judicial. Is it any more appropriate for the judiciary to offer a bounty for 
legislative or executive hide, than it is for these branches to seek ours? 
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PASSED 

AYES: 22 
NOES: 153 
NOTV: 5 


AYES 
Alarcon 
Alpert 
Bowen 
Burton 
Chesbro 
CosBta 


Dunn, 


Figueroa 


Karnette 





Kuehl 
Machado 


Murray 
OfCconnell 


Ortiz 


Perata 
Polanco 


Romero 
Scott 


SOtCO 

Speier 
Torlakson 
Vasconcellos 
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CALIFORNIA SENATE 


Regular Session 2001-02, June 24, 2002 


Rollcall 10:18 AM 
FH 59 


UNFINISHED BUSINESS 
5bBI76 POLANCO 


NOES 


Ackerman 


Battin 


Brultte 


Haynes 
Johannessen 
Johnson 
Knight 
Margett 
MoeCcLlintock 
Monteith 


Morrow 


Oller 


Poochigian 


06/24/10 


NOT VOTING | 


Escutia 


McPherson 


Peace 


Sher 


Vincent 


Page 


1 
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SEQ. NO. 21 
AYES 46 
NOES 25 
NV 9 


ALQUIST 
ARONER 
CALDERON 
CANCIAMILLA 
CARDENAS 
CARDOZA 
CHAN 
CHAVEZ 
CHU 

COHN 
CORBETT 
CORREA 


AANESTAD 
ASHBURN 
BATES 

BOGH 
BRIGGS. 
CAMPBELL, B 
CAMPBELL, J 


(@.CEDILLO 
DICKERSON 
HAVICE 





CALIFORNIA ASSEMBLY 
Regular Session 


2001-02 
VOTE TABULATION 
FILE 49 
SB 976 POLANCO 
SENATE THIRD READING 
BY KEELEY 

AYES - 46 
DIAZ LOWENTHAL 
DUTRA MATTHEWS 
FIREBAUGH MIGDEN 
FLOREZ NAKANO 
FROMMER NATION 
GOLDBERG NEGRETE MCLEOD 
HERTZBERG OROPEZA 
JACKSON PAPAN 
KEELEY PAVLEY 
KEHOE REYES 
KORETZ SALINAS 
LONGVILLE 

NOES - 25 
COGDILL LEACH 
COX LEONARD 
DAUCHER LES] IE 
HARMAN MOUNTIJOY 
HOLLINGSWORTH PACHIECO,ROBERT 

LA SUER PACHECO,ROD 
NOT VOTING - 9 

HORTON | LIU 
KELLEY @) MADDOX 


DATE: 06/20/2002 
TIME: 12:25:32 PM 


SHELLEY 
SIMTTIAN 
STEINBERG 
STROM-MARTIN 
THOMSON 
VARGAS 
WASHINGTON 
WAYNE 
WIGGINS 
WRIGHT 

MR SPEAKER 


PESCETTI 
RICHMAN 
RUNNER 


STRICKLAND 


WYLAND 
AE PPEL 


MALDONADO 
WYMAN 


# VOTE ADDED UPON LIFTING OF CALL AT MEMBER'S DESK. 
| VOTE ADDED, CHANGED, OR CORRECTED. | 


@ MEMBER ABSENT OR EXCUSED. 
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6/21/2002 @ 





UNOFFICIAL BALLOT 





2001-2002 Votes - ROLL CALL 


MEASURE : SB 976 


TOPIC: Elections: rights of voters. 
DATE: 06/04/02 
LOCATION: ASM. JUD. 
MOTION: Do pass as amended. 
(AYES 9. NOES 4.) (PASS) 
AYES 
khehkk 
Corbett Dutra Jackson 
Shelley Steinberg Vargas 
NOES 
+k hk & 
Harman Bates Robert Pacheco 
ABSENT, ABSTAINING, OR NOT VOTING 
KAREAKEK AAR EERE EERE EEE Ka EEK 
Yacancy 
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Longville 
Wayne 


Rod Pacheco 
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6/21/2002 © 





UNOFFICIAL BALLOT 





2001-2002 Votes - ROLL CALL 


MEASURE: SB 976 
TOPIC: Elections: rights of voters. 
DATE: 04/16/02 
LOCATION: ASM. E.,R. & C.A. 
MOTION: Do pass and be re-referred to the Committee on Judiciary. 
(AYES 5. NOES 1.) (PASS) 
AYES 
KAET 
Longville Cardenas Steinberg 7 Keeley 
Shelley | 
NOES 
Keak 
Ashburn 
ABSENT, ABSTAINING, OR NOT VOTING 
ee ee 
Leonard 
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UNOFFICIAL BALLOT 





2001-2002 Votes - ROLL CALL 


MEASURE : SB 976 
TOPIC: Flections: rights of voters. 
DATE: 04/02/02 
LOCATION: ASM, E.,R. & CVA. 
MOTION: Reconsideration granted. 
(AYES 4. NOES O.) (PASS) 
AYES 
kek 
Longville Ashburn Cardenas Keeley 
NOES 
kkk 
ABSENT, ABSTAINING, OK NOT VOTING 
ee 
Horton Leonard Shelley 
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Page 1 
UNOFFICIAL BALLOT 
2001-2002 Votes - ROLL CALL 
MEASURE : SH 976 
TOPIC: Elections: rights of voters. 
DATE: 04/02/02 
LOCATION: ASM. E.,R. & CVA. | 
MOTION : Do pass and be re-referred to the Committee on Appropriations. 


(AYES 3. NOES 1.) (FATL} 


AYES 
cake * 


Longville Cardenas Keeley 


NOEBS 
ok dk 


Ashburn 
ABSENT, ABSTAINING, OR NOT VOTING 
RRR EEE EEE EEE HEE KEKE EE 
Horton Leonard Shelley 
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UNOFFICIAL BALLOT 





2001-2002 Votes - ROLL CALL 





MEASURE: SB 976 
TOPIC: Flections: rights of voters. 
DATE: 01/30/02 
LOCATION : SEN, FLOOR 
MOTION: Senate 3rd Reading SB976 Polanco 
(AYES 24. NOES 10.) (PASS) 
AYES 
KEEKE 
Alarcon Alpert Bowen 
Chesbro Costa Dunn 
Figueroa Karnette Kuehl 
Murray O'Connell | Ortiz 
Polanco Romero Sher 
Speier : Torlakson Vasconcellos 
NOES 
kkkk 
- Ackerman Battin — Brulte 
Johnson Knight McClintock 
Morrow Poochigian | 
ABSENT, ABSTAINING, OR NOT VOTING 
RHEE EKKKEHKEEERERRHEEKHEEKRE RHEE KEKE HE 
Haynes Margett Monteith 
Peace Scott 
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Burton 
Escutia 
Machado 
Perata 
Soto 
Vincent 


Johannessen 
McPherson 


Oller 


Page 1 
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SB 976 Senate Bull - Vote Information @ 











1 of | 





VOTES - ROLL CALL 

MEASURE: SB 976 

AUTHOR: Polanco 

TOPIC: Elections: rights of voters. 

DATE: 05/30/2001 

LOCATION : SEN. FROOR 

MOTION: Senate 3rd Reading SB976 Polanco 
{AYES 16. NOES 10.) £(FAIL) 


AYES 

wok kok 
Alarcon Chesbro Dunn Escutia 
Figueroa Karnette Kueh]. Murray 
Peace Polanco Romero Scott 
Soto Speier Torlakson Vincent 

NOES 

k kk * 
Ackerman Brulte Haynes Johannessen 
Knight McClintock McPherson Morrow 
Oller Poochigian 


ABSENT, ABSTAINING, OR NOT VOTING 


kekhkhkke kek kee EERE ER RHE ER RE HR RE Kk Ek 


Alpert Battin Bowen Burton 

Costa Johnson Machado Margett 

Monteith O'Connell Ortiz Perata 
Sher Vasconcellos 
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UNOFFICIAL BALLOT 


2001-2002 Votes - ROLL CALL 


MEASURE: SB 976 
TOPIC: Elections: rights of voters. 
DATE: 05/02/01 
LOCATION: SEN. E. & R. 
MOTION : Do pass. 
(AYES 5. NOES 3.) (PASS} 
AYES 
kkEx 
Alpert Burton Murray Ortiz 
Perata 
NOES 
kkk 
Brulte Johnson Poochigian 
ABSENT, ABSTAINING, OR NOT VOTING 
ee eee ee ee eee eee eee ee ee ee 
Polanco 
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CHAIR, RUNGOT SUBCOMMITTEE 
No el GENERAL GUOUYERBRMENT 


MEMERET 





BankinG, COMMERCE, AND 
CCHAIR, LATING: LEGIS! ATIVE INTERNATIONAL TRADE 
Sane BuOGE! 42N0 FESCAL REVIFW 
CAHALR, JO|NT COMMITTEF CIM 
PRISON CONSTRIINTION & 
OPERATIONS 


BUSINESS AND PROFESSIONS 





hie ty ELECTIONS AND 
“EE PEE IM REAPPORTIONMENT 


oe || 1 
Leen 


CHAIR, SUBZOMMITTEF. ON 
PROFESSIONAL & VOCATIONAL 


wan California State Senate Soe 
Senate Majority Leader 


SENATOR RICHARD G. POLANCO 


TWENTY-SECOND SENATORIAL DISTRICT 


HEALTH 4N0 HUMAN SCRVICES 


FOR IMMEDIATE RELEASE: July 10, 2002 contact: Saeed Ali, 916-445-3456 
PRESS ADVISORY 
CALIFORNIA'S NEW VOTING RIGHTS ACT, SENATE BILL 976, SIGNED INTO LAW 


SACRAMENTO, CA - Senator Richard G. Polanco (D-Los Angeles), Senate Majority 
Leader, today announced that Governor Gray Davis had approved and signed 
Senate Bill 976 into law. The law will go Into effect on January 1, 2003. Senate 
Bill 976 addresses the problem of racial bloc voting in California - a state 
without a majority racial or ethnic group. 


Senator Polanco thanked Governor Davis for his support and commented, 
"After the 2000 Census, It is clear that In California we are facing a unique 
situation where we are all minorities. We need statutes to ensure that our 
electoral system is fair and open. | authored this measure to identify the 
problem and provide the tools to provide a solution." 


Senator Polanco added, "SB 976 is necessary because the federal Voting Rights 
Act's remedy fails to redress California's problem of racial bloc voting. Federal 
case Jaw requires that the minority community be geographically compact 
and sufficiently large to constitute a majority in a hypothetical election 
district. This geographic compactness standard requires that the minority 
population in such an election district constitute more than 50 percent of the 
eligible voter population. if the minority community were at 49 percent, then 
the federal courts cannot provide a remedy. Such a bright-line test establishes 
an artificial threshold which often serves to deny minority voting rights In 
California simply because the minority community is not sufficiently compact." 


Renowned civil rights attorney, Mr. Joaquin Avila, drafted the measure and 
assisted in its passage. : 
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Committee on 
Elections, 
Reapportionment 


and Const. 
Amend. 
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"SENATE COMMITTEE ON ELECTIONS AND REAPPORTIONMENT 
a : Senator Don wn Chair oe 


BILL NO: SE 976 HEARING DATE: 5/2/01 
AUTHOR: POLANCO ANALYSIS BY: Darren Chesin 
AMENDED: AS TO BE AMENDED | 

FISCAL: NO 

SUBJECT: 


At large and district elections: rights of voters 


BACKGROUND: 


Existing law provides that the governing boards of local political jurisdictions (i.e., 


cities, counties, and school or other districts) are generally elected by al! of the 
voters of the political subdivision (at-large) or from districts formed within the 
political subdivision (district-based) or some combination thereof. 


Existing law generally permits the voters of the entire local political jurisdiction to 
determine via ballot measure whether the governing board is elected at-large or 
by districts. The processes for placing one of these measures on the ballot 
varies according to the type of jurisdiction. 


Most cities and school or other districts in California elect their governing boards . 


using an at-large election system. The exceptions, those that elect by district, 
tend to be the very large cities and school districts. 


One of the most frequently cited reasons for changing from at-large to district 
elections is the need to overcome a history or pattern of racial inequity. in some 
instances, election by districts may actually be required by the federal Voting 
Rights Act. In Gomez v. City of Watsonville (1988), the United States Supreme 
Court affirmed that the at-large elections of city council members in Watsonville, 
_ California had dijuted the voting strength of the minority community, and ordered 
the city to switch to singie-member district elections. In Thornburg v. Gingles 
(1986), the Supreme Court announced three preconditions that a plaintiff first 
must establish to prove such a claim. The plaintiffs in the Watsonville case were 
- successful in establishing these conditions, <a were: 





® The minority community was sufficiently concentrated wiceterd denis that it 
was possible to create a district in which the minority could elect its own 
candidate. 


e The minority arent was volitically cohesive, in that ala voters 
usually ee minority a | 
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e There was racially polarized voting among the majority community, which 
usuaily (but not necessarily always), voted for majority candidates rather than 
for the minority candidates. 


PROPOSED LAW: 


This bill would establish criteria in state law through which the validity of local at- 
large election systems can be challenged in court. Specifically, this bill does all 
of the following: 


(a) Provides that a local political jurisdiction may not employ an at-large method 
of election if it results in the dilution or the abridgement of the rights of any 
registered voter who is a member of a minority race, color or language 
group, by impairing their ability to elect candidates of their choice or by 
impairing their ability to influence the outcome of an election. 


(b) Provides that a violation of this prohibition is established if it is shown that 
racially polarized voting occurs in elections for members of the governing 
body or in elections incorporating other electoral choices by the voters of the 
same jurisdiction. 


(c) Defines “racially polarized voting” as voting in which there is a difference in 
the choice of candidates or other electoral choices that are preferred by the 
voters in the protected class, and in the choice of candidates and electoral 
choices that are preferred by voters in the rest of the electorate. 


(d) Specifies the methodology by which racially polarized voting may be 
established. | ; 


(e) Specifies that the fact that members of a protected class are not. — | 
geographically compact or concentrated may not preclude a finding of 
racially polarized voting, but may be a factor in determining an appropriate 
remedy. | 


(f) States that proof of an intent on the part of the voters or elected officials to 
discriminate against a protected class is not required. 


(g) Delineates other factors that may be introduced as evidence in order to 
establish a violation. 

(h) Authorizes a court to impose appropriate remedies, including district-based 
elections, and to award a prevailing non-state or non-local government 
olaintiff party reasonable attorney's fees consistent with specified case law 
as part of the costs. | 
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COMMENTS: ee ee ee ee ee Pe earmtehenoga et ee ee 


1. According to the author, this bill addresses the problems associated with 
block voting, particularly those associated with racial or ethnic groups. This is 
important for a state like California to address due to its diversity. 


2. This bill establishes criteria when met, that would serve to prohibit the use of 
at-large elections in local! jurisdictions. Uniike the preconditions established 
by the Supreme Court in Thornburg v. Gingles, this bill does not require that 
the minority community be geographically compact or concentrated. Ifa 
minority community is not sufficiently geographically compact to ensure that it 
can elect one of their members from a district, what is gained by eliminating 
the at-large election system’? 


3. Several bills seeking to promote the use of district-based elections over at- 
large elections have been pursued in the past. Last year, AB 8 (Cardenas) 
which sought to eliminate the at-large election system within the Los Angeles 
Community College District, was vetoed by the Governor. In his veto 
message, the Governor stated that the decision to create single-member 
trustee areas is best made at the local levei, not by the state. AB 172 
(Firebaugh) of 1999, which would have prohibited at-large elections for 
specified K-12 schoo! districts, passed this committee but died in the Senate 
Committee on Education. | 


POSITIONS: 
- Sponsor: Joaquin Avila, former President, MALDEF; public interest attorney 
Support: None received 


Oppose: None received 
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SENATE RULES COMMITTEE SB 976 
Office of Senate Floor Analyses 

1020 N Street, Suite 524 

(916) 445-6614 Fax: (916) 327-4478 





THIRD READING 


Bill No: SB 976 
Author: Polanco (D) 
Amended: 5/1/01 

Vote: 21 


SENATE ELECTIONS & REAP. COMMITTEE: 5-3, 5/2/01 
AYES: Alpert, Burton, Murray, Ortiz, Perata 
NOES: Brulte, Johnson, ei ni 


SENATE FLOOR: 16-10, 5/30/01 

AYES: Alarcon, Chesbro, Dunn, Escutia, Figueroa, Karnette, Kuehl, 
Murray, Peace, Polanco, Romero, Scott, Soto, Speier, Torlakson, Vincent 

NOES: Ackerman, Brulte, Haynes, Johannessen, Knight, McClintock, 
McPherson, Morrow, Oller, Poochigian 


SUBJECT: — Elections: rights of voters 


SOURCE: Author 


DIGEST: This bill establishes criteria in state law through which the 
validity of at-large election systems can be challenged in court. 


ANALYSIS: Existing law provides that the governing boards of local 
political jurisdictions (1.e., cities, counties, and school or other districts) are 
generally elected by all of the voters of the political subdivision (at-large) or 
from districts formed within the political subdivision (district-based) or 
some combination thereof. 


Existing law generally permits the voters of the entire local political 
jurisdiction to determine via ballot: measure whether the governing board 1s 
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elected at-large or by districts. The processes for placing one of these 
measures on the ballot varies according to the type of jurisdiction. 


Most cities and school or other districts in California elect their governing 
boards using an at-large election system. The exceptions, those that elect by 
district, tend to be the very large cities and school districts. 


One of the most frequently cited reasons for changing from at-large to 
district elections is the need to overcome a history or pattern of racial 
inequity. In some instances, election by districts may actually be required 
by the federal Voting Rights Act. In Gomez v. City of Watsonville (1988), 
the United States Supreme Court affirmed that the at-large elections of city 
council members 1n Watsonville, California had diluted the voting strength 
of the minority community, and ordered the city to switch to single-member 
district elections. In Thornburg v. Gingles (1986), the Supreme Court 
announced three preconditions that a plaintiff first must establish to prove 
such aclaim. The plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: 





|. The minority community was sufficiently concentrated geographically 
that it was possible to create a district in which the minority could elect 
its own candidate. 


2, The minority community was politically cohesive, in that minority voters 
usually supported minority candidates. 


3. There was racially polarized voting among the majority community, 
which usually (but not necessarily always), voted: for majority candidates 
rather than for the minority candidates. 


Specifics of SB 976: 


1. Enacts the California Voting Rights Act of 2001. 


2. Provides that an at-large method of election may not be imposed or 
applied in a manner that results in the dilution or abridgement of the nght 
of registered voters who are members of a protected class by impairing 
their ability to elect candidates of their one or to influence the outcome 
of an election. | 


CONTINUED 
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3. Provides that a violation of the bill is to be established if it is shown that 
racially polarized voting occurs 1n election for governing boards of a 
political subdivision or in elections incorporating other electoral choices 
by the voters of the political subdivision: 


4. Specifies that the occurrence of racially polarized voting shall be 
determined from examining results of elections in which candidates are 
members of a protected class or elections involving ballot measures, or 
other electoral choices that affect the rights and privileges of members of 
the protected class. One circumstance that may be considered is the 
extent to which candidates who are members of a protected class have: 
been elected to the governing body of a political subdivision that is the 
subject of an action based on this bill. In multi-seat at-large districts, 
where the number of candidates who are members of a protected class 1s 
fewer than the number of seats available, the relative group-wide support 
received by candidates from members of the protected class shall be the 
basis for the racial polarization analysis. 


5. States that proof of an intent on the part of the voters or elected officials 
to discriminate against a protected class is not required. 





6. Specifies that other factors such as the history of discrimination, the use 
of electoral deyices or other voting practices or procedures that may 
enhance the dilutive effects of at-large elections, denial of access to those 
processes determining which groups of candidates will receive financial 
or other support in a given election, the extent to which members of the 
protected class bear the effects of past discrimination in areas such as 
education, employment, and health, which hinder their ability to 
participate effectively in the political process, and the use of overt or 
subtle racial appeals in political campaigns, may also be introduced as 
evidence but these factors are not necessary to establish a violation of this 

section. —_ 


7, Authorizes a court to impose appropriate remedies, including district- 
based elections, and to award a prevailing non-state or non-local 
government plaintiff party reasonable attorney's fees consistent with 
specified case law as part of the costs. | 
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1. "At-large method of election" as any of the following methods of electing 
members to the governing body of a political subdivision, and does not 
include any method of district-based elections: 


A. One in which the voters of the entire jurisdiction elect the members to 
the governing body. 


B. One in which the candidates are required to reside within given areas 
of the jurisdiction and the voters of the entire jurisdiction elect the 
members to the governing body. 


C. One which combines at-large elections with district-based elections. 


2. “District-based election" as a method of electing members to the 
governing body of a political subdivision in which the candidate must 
reside within an election district that is a divisible part of the political 
subdivision and is elected only by voters residing within that election 
district. 





3. “Political subdivision" as a geographic area of representation created for 
the provision of government services, including, but not limited to, a 
city, a school district, a community college district, or other district 
organized pursuant to state law. 


4, "Protected class" as a class of voters who are members of a minority race, 
color or language group, as this class 1s referenced and defined in the 
federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.). 


5. "Racially polarized voting" means voting in which there 1s a difference in 
the choice of candidates or other electoral choices that are preferred by 
voters in the protected class, and 1n the choice of candidates and electoral 
choices that are preferred by voters in the rest of the electorate. The 
methodologies for estimating group voting behavior as approved in 
applicable federal cases to enforce the federal Voting Rights Act (42 

U.S.C, Sec. 1973 et seq.) to establish racially polarized voting may be 
used ‘for purposes of this section to prove that elections are characterized 
by racially polarized voting. 
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According to the author, this bill addresses the problems associated with 
block voting, particularly those associated with racial or ethnic groups. This 
is important for a state like California to address due to its diversity. 
FISCAL EFFECT: Appropriation: No Fiscal Com.: No Local: No 
SUPPORT: (Verified 1/8/02) 


Mexican American Legal Defense and Educational Fund 
DLW:jk 1/8/02 Senate Floor Analyses 


SUPPORT/OPPOSITION: SEE ABOVE 
she se sis sis END sie sie de oe 
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Assembly Elections, : Bill No. SB 976 
Reapportionment and Constitutional Intro/Amended Date: 
Amendments Committee Author Polanco 





State Capitol, Room 3123 
FEB 28 2 


319-2094 
319-2162 (fax) _ aE TONMENT 
Sport ONME 
ELECTIONS B AITTEE snmnnn 


Dateien 
pence ee 


John Longville, Chair —— TT Te 
: : = ECEL ail 


Please note these important committee deadline dates: 





er oe 
Eee ie mall 


April 26" last day for policy committees to hear and report Assembly fiscal bills for 
referral to fiscal committees. 

May 10" last day for policy committees to hear and report to the floor nonfiscal 
Assembly bills. 

May 24'" last day for policy committees to meet prior to June 11 
June 1® last day for fiscal coramittees to hear and report Assembly bills to the [‘loor 
June 3" committee meetings may resume. 

August 16" last day for policy committees to meet and report Senate bills. 

August 31° end of session 


uh 


[) NEED FOR BILL: 


Please present all the relevant facts (BE SPECIFIC) that demonstrate the need for this 


Plone fer Atteeed ee 


1a ee 


a at 


2) SOURCE AND BACKGROUND OF BILL: 


a) Who is the person in your office to contact regarding this bill’? (Please provide 


telephone numbers. ) - = 
" Seeck fle AHS B45C 


oA —_-—___ --— —— 


b) What, if any, person, organization, or governmental entity requested introduction 


~of thts bill? 
SWS O RG Can Au (a 
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3) 


c) Has a simular bill been before either this Session or a previous Session of the 
Legislature? If so, please identify the Session, bill number, and disposition of this 
bill. 


Vo 


d) IJave there been any interitn hearings, a committee report, or issue in general on 
this bill? If so, please identify. 


e) Please list likely support and opposition. Attach copies of lettcrs of support and 
opposition you have received. 


e MALDEF, ACLU 7 > ypepert = 
e No lino wren Cpepere Da 


f) Please attach copics of all Senate analyses (policy, fiscal, floor), if applicable. 


AMENDMENTS PRIOR TO HEARING: 


a) Do you plan any substantive amendments to this bill prior to hearing? 


YES “ea NO 


b) Ifthe answer to question (a) is "YES" please explain bricfly the substance of the 
amendments being prepared (or attach a copy of the draft language that has been 


sent to Legislatrve Counsel). 


e_—_—_—_—_—_—_—_—_——r dt. at. 


c) Please send 8 copies of all amendments to the ER&CA Committee. The original | 
copy must be signed by the member. ~— (4) ff ots 


d) : No substantive amendments shall be accepted after 5:00 p.m. on Monday the 
weck prior to the fearing, and the amendments must be in Legislative 
Counsel form. a | | 
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4) WITNESSES: 


Please list the witnesses you plan to have testify on the day of the hearing: 


_ 
10 29 win Frovla ee 


This form must be filled out and returned within 5 business days. The Chair 







may withhold the hearing of a bill tf the worksheet and accompanying 
information is not received within the required five-day pcriod. Please send this 
form and all supporting documentation to the attention of Patricia Hawkins, 


State Capitol, room 3123. 
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SB 976 


senate Bill 976 addresses the problem of racial block 
voting, which is particularly harmful to a state like 
California due to its diversity. 


SB 976 provides a judicial process and criteria to determine 
if The problem of block voting can be established. Once 
the problem is judicially established, the bill provides 
courts with the authority to fashion appropriate legal 
remedies for the problem. | 


In California, we face a unique situation where we are all 
minorities. We need statutes to ensure that our electoral 
system is fair and open. This measure gives Us atoolto ~ 
move us In that direction: it identifies the problem, gives 
tools to deal with the problem and provides a solution. 


There is no known opposition to the measure. 


Document received by the CA Supreme Court. 


Provided by LRI History LLC ee eo ee Page 12 of 41 
Ex. A- 253 


SB 976 
Page | 





Date of Hearing: April 2, 2002 


ASSEMBLY COMMITTEE ON ELECTIONS, REAPPORTIONMENT AND 
, CONSTITUTIONAL AMENDMENTS 
John Longville, Chair 
SB 976 (Polanco) — As Amended: March 18, 2002 


SENATE VOTE: 24-10 
SUBJECT: Elections: rights of voters. 


SUMMARY: Establishes criteria by which local at-large elections may be found to have 
abridged the rights of certain voters and allows for remedies, Specifically, this bill: 


1) Provides that an at-large method of election may not be imposed or applied in a manner that 
results in the dilution or the abridgement of the rights of voters who are members of a 
protected class by impairing their ability to elect candidates of their choice or their ability to 
influence the outcome of an election. 


2) Establishes that voter rights have been abridged if it is shown that racially polarized voting 
occurs in elections for members of the governing body of the political subdivision or in 
elections incorporating other electoral choices by the voters of the political subdivision. 


3) Defines "racially polarized voting" as voting in which there is a difference in the choice of 
candidates or other electoral choices that are preferred by voters in the protected class, and in 
the choice of candidates and electoral choices that are preferred by voters in the rest of the 
electorate. 


4) Provides that the existence of racially polarized voting shall be determined from examining 
results of elections in which candidates are members of a protected class or elections 
involving ballot measures, or other clectoral choices that affect the rights and privileges of 
members of the protected class. In making such a determination the extent to which 
candidates who are members of a protected class and who are preferred by voters of the 
protected class have been elected to the governing body of the political subdivision in 
question shall be probative. | 


5) Establishes that methodologies for estimating group voting behavior, as approved in 
applicable federal cases to enforce the federal Voting Rights Act (VRA), may be used to 
prove that elections are characterized by racially polarized voting. 


6} Specifies that proof of an intent on the part of voters or elected officials to discriminate 
against a protected class is not required and that the fact that members of a protected class are 
not geographically compact or concentrated may not preclude a finding of racially polarized 
voting.. | | 
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7) Specifies that other factors, including the usc or electoral devices or other voting practices or 
procedures that may enhance the dilutive effects of at-large elections, are probative but not 
necessary factors to establish a violation of voting rights. . 
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8) Provides that upon a finding of racially polarized voting the court shall implement 
appropriate remedies, including the imposition of district-based elections. 


9) Provides reasonable attorney fees and litigation expenses for the prevailing plaintiff party in 
an enforcement action. Prevailing defendant parties shall not recover any costs, unless the 
court finds the action to be frivolous, unreasonable, or without foundation. 


10) Authorizes any voter who is a member of a protected class and who resides in a political 
subdivision that is accused of a violation of this legislation to file an action in the superior 
court of the county in which the political subdivision 1s located. 


EXISTING LAW: 


1) Provides for political subdivisions that encompass areas of representation within the state. 
With respect to these areas, public officials are generally elected by all of the voters of the 
political subdivision (at-large), from districts formed within the political subdivision (district- 
based), or by some combination thereof 


2) Allows voters of the entire political subdivision to determine via a local initiative whether 
public officials are elected by divisions or by the entire political subdivision. 


FISCAL EFFECT: None 
COMMENTS: 


1) Purpose of the Bill: According to the author, SB 976 "addresses the problem of racial block 
voting, which is particularly harmful to a state like California due to its diversity. SB 976 
provides a judicial process and criteria to determine if the problem of block voting can be 
established. Once the problem is judicially established, the bill provides courts with the 
authority to. fashion appropriate legal remedies for the problem. In California, we face a 
unique situation where we are all minorities, We need statutes to ensure that our electoral 
system is fair and open. This measure gives us a tool to move us in that direction: it 
identifies the problem, gives tools to deal with the problem and provides a solution." 

2) Legal History: In Thornburg vy. Gingles (1986) 478 U.S. 30, the United States Supreme Court 
announced three preconditions that a plaintiff first must establish to prove that an election 
system diluted the voting strength of a protected minority group: 


a) The minority community was sufficiently concentrated geo graphically that it was 
possible to create a district in which the minority could elect its own candidate. 


b) The minority community was politically cohesive, in that minority voters usually 
~ supported minority candidates. 
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c} There was racially polarized voting among the majority community, which usually (but 
not necessarily always), voted for majority candidates rather than for minority candidates. 


In Gomez v. City of Watsonville (1988) 863 F.2d 1407, 1417, cert. denied, 489 US 1080, the 
United States Supreme Court affirmed that at-large elections of city council members in 
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Watsonville, California had diluted the voting strength of the minority community, and 
ordered the city to switch to single-member district elections. The plaintiffs in the 
Watsonville case were successful in establishing the three preconditions created in Gingles. 


3) Impact of this Bill: In Gingles, the Supreme Court established three conditions that a 
plaintiff must meet in order to prove that at-large districts diluted the voting strength of 
minority commumties. This bill requires that only two of those conditions be met, and does 
not require that a minority community be sufficiently concentrated geographically to create a 
district in which the minority community could elect its own candidate. As such, this bill 
would presumably make it easier to successfully challenge at-large districts. Given that this 
bill applies to all local districts that elect candidates at-large, the impact of this bill could be 
significant. If the minority community is not sufficiently geographically compact, it is 
unclear what benefit would result from eliminating at-large elections. 


4) Previous Legislation: AB 8 (Cardenas) of 1999, which sought to eliminate the at-large 
election systern within the Los Angeles Community College District, was vetoed by the 
Governor. In his veto message, the Governor stated that the decision to create single- 
member districts was best made at the local level, and not by the state. AB 172 (Ff irebaugh) 
of 1999, proposed to prohibit at-large elections for specified K-12 school districts. That bill 
was approved by this committee, but was amended to an unrelated subject in the Senate 
Education Committee. 


REGISTERED SUPPORT / OPPOSITION: 


Support 


None on file. 
Opposition 
None on file. 


Analysis Prepared by: Ethan Jones/E.,R. & C. A. / (916) 319-2094 


Document received by the CA Supreme Court. 


Provided by LRI History LLC ae — Page 15 of 41 
Ex. A- 256 


SB 976 
Page | 


Date of Hearing: April 16, 2002 


ASSEMBLY COMMITTEE ON ELECTIONS, REAPPORTIONMENT AND 
| CONSTITUTIONAL AMENDMENTS 
John Loneville, Chair 
SB 976 (Polanco) - As Amended: April 9, 2002 


SENATE VOTE: 24-10 
SUBJECT: Elections: rights of voters. 


SUMMARY: Establishes criteria by which local at-large elections may be found to — 
abridged the rights of certain voters and allows for remedies. Specifically, this bill: 


1) Provides that an at-large method of election may not be imposed or applied in a manner that 
results in the dilution or the abridgement of the rights of voters who are members of a 
protected class by impairing their ability to elect candidates of their choice or their ability to 
influence the outcome of an election. 


2) Establishes that voter rights have been abridged if it is shown that racially polarized voting 
occurs in elections for members of the governing body of the political subdivision or in 
elections incorporating other electoral choices by the voters of the political subdivision. 


3) Defines "racially polarized voting” as voting in which there is a difference in the choice of 
candidates or other electoral choices that are preferred by voters in the protected class, and in 
the choice of candidates and electoral choices that are preferred by voters in the rest of the 

electorate. : 


4) Provides that the existence of racially polarized voting shall be determined from examining 
results of elections in which candidates are members of a protected class-or elections 
involving ballot measures, or other electoral choices that affect the nghts and privileges of 
members of the protected class. In making such a determination the extent to which 
candidates who are members of a protected class and who are preferred by voters of the 
protected class have been elected to the governing body of the political subdivision in 
question shall be probative. 


5) Establishes that methodologies for estimating group voting behavior, as approved in 
applicable tederal cases to enforce the federal Voting Rights Act (VRA), may be used to 
prove that elections are characterized by racially polarized voting. 


6) Specifies that proof of an intent on the part of voters or elected officials to discriminate 
against a protected class is not required and that the fact that members of a protected class are 
not geographically a or concentrated may not pr eclude a finding of racially polarized 
sila | 
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7) Specifies that other factors, including the use or electoral devices or other voting practices or 
procedures that may enhance the dilutive effects of at-large elections, are probative but not 
necessary factors to establish a violation of voting rights, 
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8) Provides that upon a finding of racially polarized voting the court shall implement 
appropriate remedies, including the imposition of district-based elections. 


9) Provides reasonable attorney fees and litigation expenses for the prevailing plaintiff party in 
an enforcement action, Prevailing defendant parties shall not recover any costs, unless the 
court finds the action to be frivolous, unreasonable, or without foundation. 


10} Authorizes any voter who is a member of a protected class and who resides in a political 
subdivision that is accused ofa violation of this legislation to file an action 1n the superior 
court of the county in which the political subdivision is located. 


EXISTING LAW: 


1) Provides for political subdivisions that encompass areas of representation within the state. 
With respect to these areas, public officials are generally elected by all of the voters of the 
political subdivision (at-large), from districts formed within the political subdivision (district- 
based), or by some combination thereof. 


2) Allows voters of the entire political subdivision to determine via a local initiative whether 
public officials are elected by divisions or by the entire political subdivision. 


FISCAL EFFECT: None | 
COMMENTS: 


1) Purpose of the Bill: According to the author, SB 976 "addresses the problem of racial block 
voting, which is particularly harmful to a state like California due to its diversity. SB 976 
provides a judicial process and criteria to determine if the problem of block voting can be 
established. Once the problem is judicially established, the bill provides courts with the 
authority to fashion appropriate legal remedies for the problem. In California, we face a 
unique situation where we are all minorities. We need statutes to ensure that our electoral 
system is fair and open. This measure gives us a tool to move us in that direction: it 
identifies the problem, gives tools to deal with the problem and provides a solution.” 


2) Legal History: In Thornburg v. Gingles (1986) 478 U.S. 30, the United States Supreme Court 
announced three preconditions that a plaintiff first must establish to prove that an election 
system diluted the voting strength of a protected minority group: 


a) ‘The minority community was sufficiently concentrated geographically that it was 
possible to create a district in which the minority could elect its own candidate. 


b) The minority community was politically culmea in that mala voters usually 
supported minority cancisiates, 
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c) There was racially polarized voting among the majority community, which usually (but 
not nReCnnany always), voted tor majority candidates rather than for aire 5 candidates. 


In Gomez vy, City of Watsonville (1988) 863 F.2d 1407, 1417, cert. denied, 489 US 1080, the 
United States Supreme Court affirmed that at- large elections af city council members in 
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Watsonville, California had diluted the voting strength of the minority community, and 
ordered the city to switch to single-member district elections. The plaintiffs in the 
Watsonville case were successful in establishing the three preconditions created in Gingles. 


3) Impact of this Bill: In Gingles, the Supreme Coutt established three conditions that a 
plaintiff must meet in order to prove that at-large districts diluted the voting strength of 
minority communities. This bill requires that only two of those conditions be met, and does 
not require that a minority community be sufficiently concentrated geographically to create a 
district in which the minority community could elect its own candidate. As such, this bill 
would presumably make it easier to successfully challenge at-large districts. Given that this 
bill applies to all local districts that elect candidates at-large, the impact of this bill could be 
significant. If the minority community is not sufficiently geographically compact, it is 
unclear what benefit would result from eliminating at-large elections. 


4) Previous Legislation: AB 8 (Cardenas) of 1999, which sought to eliminate the at-large 
election system within the Los Angeles Community College District, was vetoed by the 
_ Governor. In his veto message, the Governor stated that the decision to create single- 
member districts was best made at the local level, and not by the state. AB 172 (Firebaugh) 
of 1999, proposed to prohibit at-large elections for specified K-12 school districts. That bill 
was approved by this committee, but was amended to an unrelated subject in the Senate 
Education Committee, — 


REGISTERED SUPPORT / OPPOSITION: 
Support 

None on file. 

None on file. 


Analysis Prepared by: Ethan Jones/E., R. & C, A. / (916) 319-2094 
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| Page | 
@ SENATE THIRD READING | 
SB 976 (Polanco) 
As Amended June 11, 2002 
Majority vote 
SENATE VOTE: 24-10 
ELECTIONS 5] JUDICIARY 8-4 
Ayes: Longville, Cardenas, Steinberg, Ayes: Corbett, Dutra, Jackson, Longville, 
Keeley, Shelley | Shelley, Steinberg, Vargas, Wayne 
Nays: Ashburn | Nays: Harman, Bates, Robert Pacheco, 
- Rod Pacheco 


SUMMARY: Establishes criteria by which local at-large elections may be found to have 
abridged the rights of certain voters and allows for remedies. Specifically, this bill: 


1) Provides that an at-large method of election may not be imposed or applied in a manner that 
impairs the ability of a protected class to elect candidates of its choice or its ability to 
influence the outcome of an election, as a result of the dilution or the abridgment of the rights 
of voters who are members of a protected class. 





2) Establishes that voter rights have been abridged if it is shown that racially polarized voting 
occurs in elections for members of the governing body of the political subdivision or in 
elections incorporating other electoral choices by the voters of the political subdivision. 


3) Defines "racially polarized voting" as voting in which there is a difference in the choice of 
candidates or other electoral choices that are preferred by voters in the protected class, and in 
the choice of candidates and electoral choices that are preferred by voters in the rest of the 
electorate. | 


4) Provides that the existence of racially polarized voting shall be determined from examining 
results of elections in which at least one candidate is a member of a protected class or 
elections involving ballot measures, or other electoral choices that affect the rights and 
privileges of members of a protected class. In making such a determination the extent to 
which candidates who are members of a protected class and who are preferred by voters of 
the protected class have been elected to the governing body of the political subdivision 1 in . 
question shall be probative. 

5) Establishes that methodologies for estimating group voting behavior, as approved in 
applicable federal cases to enforce the federal Voting Rights Act (VRA), may be used to 
prove that elections are characterized by racially polarized voting. 


Document received by the CA Supreme Court. 


© _ 6) Specifies that proof of an intent on the part of voters or elected officials to discriminate 
against a protected class is not required and that the fact that members of a protected class are 
not geographically compact or concentrated — not preclude a finding of racially polarized 
voting. : | 
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7) Specifies that other factors, including the use of electoral devices or other voting practices or 
procedures that may enhance the dilutive effects of at-large elections, are probative but not 
necessary factors to establish a violation of voting rights.. 


8) Provides that upon a finding of racially polarized voting the court shall implement 
appropriate remedies, including the imposition of district-based elections. 


9) Provides reasonable attorney fees and litigation expenses for the prevailing plaintiff party in 
-  anenforcerment action. Prevailing defendant parties shall not recover any costs, unless the 
court finds the action to be frivolous, unreasonable, or without foundation. 


10) Authorizes any voter who is a member of a protected class and who resides in a political 


subdivision that is accused of a violation of this legislation to file an action in the superior 
court of the county in which the political subdivision is located. 


EXISTING LAW: 


1) Provides for political subdivisions that encompass areas of representation within the state. 
With respect to these areas, public officials are generally elected by all of the voters of the 
political subdivision (at-large), from districts formed within the political subdivision (district- 
based), or by some combination thereof. 


2) Allows voters of the entire political subdivision to determine via a local initiative whether 
public officials are elected by divisions or by the entire political subdivision. 


FISCAL EFFECT: None 


COMMENTS: According to the author, this bill “addresses the problem of racial block voting, 
which is particularly harmful to a state like California due to its diversity. SB 976 provides a 
judicial process and criteria to determine if the problem of block voting can be established, Once 
the problem is judicially established, the bill provides courts with the authority to fashion 
appropriate legal remedies for the problem. In California, we face a unique situation where we 
are all minorities. We need statutes to ensure that our electoral system is fair and open. This 
measure gives us a tool to move us in that direction: it identifies the problem, gives tools to deal 
with the problem and provides a solution." | 


In Thornburg v. Gingles (1986) 478 U.S. 30, the United States Supreme Court announced three 
preconditions that a plaintiff first must establish to prove that an election system diluted the 
voting strength of a protected minority group: 


]) The minority community was sufficiently concentrated geographically that it was possible to 
create a district in which the minority could elect its own candidate. 


2) The minority community was politically cohesive, in that minority voters usually supported 
minority candidates. 7 


3) There was racially polarized voting among the majority community, which usually (but not 
necessarily always), voted for majority.candidates rather than for minority candidates. 
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In Gomez v, City of Watsonville (1988) 863 F.2d 1407, 1417, cert. denied, 489 US 1080, the 
United States Supreme Court affirmed that at-large elections of city council members in 
Watsonville, California had diluted the voting strength of the minority community, and ordered 
the city to switch to single-member district elections. The plaintiffs in the Watsonville case were 
successful in establishing the three preconditions created in Gingles. 


As noted above, the Supreme Court in Gingles established three conditions that a plaintiff must 
meet in order to. prove that at-large districts diluted the voting strength of minority communities. 
This bill requires that only two of those conditions be met, and does not require that a minority 
community be sufficiently concentrated geographically to create a district in which the minority 
community could elect its own candidate. As such, this bill would presumably make it easier to 
successfully challenge at-large districts. Given that this bill applies to all local districts that elect 
candidates at-large, the impact of this bil] could be significant. Ifthe minority community is not 
sufficiently geographically compact, it is unclear what benefit would result from eliminating at- 
large elections. 


AB 8 (Cardenas) of 1999, which was vetoed, sought to eliminatc the at-large election system 
within the Los Angeles Community College District. In his veto message, the Governor stated 
that the decision to create single-member districts was best made at the local level, and not by the 
state. AB 172 (Firebaugh) of 1999, which was vetoed, proposed to prohibit at-large elections for 
specified K-12 school districts. That bill was approved by the Assembly, but was amended to an 
unrelated subject in the Senate Education Committee. 


Analysis Prepared by: Willie Guerrero/ E., R. & C. A. / (916) 319-2094 


FN: 0005396 
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CONFLICT NOTIFICATION pee ee 
Tune 14, 2002 ee egislati We 
(counsel 


ane 0 
Cadifornia 


S.B. 905 


eee ee eee ene ee eee sires onions TRE PU ae ar rn re ra rar Tara SE ETT TARE TO! RRR EE RAE TRSSRS AT AS VA SARE As VEE MRIS RARER PE Loeb a RIT ee ARS UE A PLA RE ET 


The above mcasure, ‘introduced by ee Perata, whieh: was sect for hearing 
tn the 


Assembly Elections, Reapportionment and 
Constitutional Amendments Committee 


appears to be in conflict with 


A.B. 2598 - Assembly Elections, Reapportionment and 
Constitutional Amendments Committee 
S.B. 585 (02:10 U) - Perata 

S.B. 1019 - Torlakson 


res ee ne ee ee FE ee ee a I AR RR ER REI IEE NITRITE RL PASE LAA AB UB Ne NA BNA IE EY A A A A 
ee ee - — . Cai ee a ate et ee A SE SESE ROE EE BEE mee me nm me meme mmm RR RR Rage A mem sce seam a a at a SSS a SS gD fe ee Dae DE eo em em ee wt wD ee 


The enactment of these measures in their present form may give rise to a 
scrious legal problem which possibly can be avoided by appropriate 
amendments. 


We urge you to consult our Corrections Section al } 
Corrections.Section@lc.ca.gov or 916-445-0430 at your earliest convenience. 
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CHIEF COUNSEL 
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DARRELL STEINBEHG 
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COMMITTEE SECRETARY 
ELLEN M. CORBETT, CHAIR ee 
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(916) a1g.wage 
DATE: C. ; b 
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OFFICE: 





TELEPHONE: 





FAX: 


FROM: 


a SS eA PS 


TELEPHONE: (916) 319-2334 
FAX: (916) 319-2188 


IF YOU HAVE ANY QUESTIONS PLEASE CONTACT VANESSA. 
THANK YOU. | 
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06/06/02 9:02 AM 
A7B5S RNO211642 PAGE 1 
| Substantive 


AMENDMENTS TO SENATE. BILL NO. 976 
AS AMENDED IN ASSEMALY APRIL 9, 2002 


| Amendment 1 
On page 3, line &, after "difference" insert: 


, aS defined in case law regarding enforcement of the federal Voting 
Rights Act (42 U.6.C. Sec. 1973 et seq.), 


Amendment 2 | 
Qn page 3, line 3, strike out the first "the" and tnsert: 


; Amendment 3 
On page 3, strike out lines 18 to 22, inclusive, and 
insert: . 


applied in a manner that impairs the ability of a protected class to 
elect candidates of its choice or its ability to influence the 
outcome of an election, as a result of the dilution or the 
abridqment of the rights of voters who are members of a protected 
class, as defined pursuant to Section 14026. 


Amendment 4 
On page 3, line 33, strike out “candidates are members" 
and insert: | | 


at least one candidate is a member 


Amendment 5 
On page 3, line 35, strike out “the" and insert: 


| Amendment. 6 : 
On page 4, line 2, strike out “Elections in muitiseat 
at-large" and insert: | 


L91 
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47855 RNOQO211642 PAGE 2 
Substantive 


In muilti-seat at-large election 


Amendment 7 
On page 4, line 5, strike out "the” and insert: 


a 
Amendment & 
On page 4, line 19, strike out the First "the" and 
insert: 
a 


Amendment 9 
On page 4, line 33, strike out "including pages 46 and 
49" and insert: : 


48~4d9 


Amendment 10 
‘On page 5, line 1, strike out "the" and insert: 


| Amendment 11 oo 
On page 5, lines 2 and 3, strike aut "that is the subject 
of an action filed pursuant to" and insert: 
where a violation of 
Amendment 12 
On page 5, line 3, after "14028" insert: 


is alleqed 
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Substantive 


AMENDMENTS TO SENATE BILL NO. 976 
AS AMENDED IN ASSEMBLY MARCH 18, 2002 


Amendment 1 
On page 3, line 20, strike out "provided in Section 
14028" and insert: 7 | 
defined in Section 14026 
Amendment 2 


On page 4, line 1, strike out "In" and insert: 


Elections in 
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Substantive 


AMENDMENTS TO SENATE BILL NO. 976 
AS AMENDED IN ASSEMBLY MARCH 18, 2002 


Amendment 1 
On page 3, line 20, strike out "provided in Section 
14028" and insert: 
defined in Section 14026 
Amendment 2 


On page 4, line ji, strike out “In" and insert: 


Elections in 


Provided by LRI History LLC 





L91 
Document received by the CA Supreme Court. 


UE TEN 


Page 27 of 41 
Ex. A- 268 


State Gapltal 
P.O. Bex 942849 
Sacramento, CA 94249-0096 
(916} 319-2094 
Fax: (918) 3192162 


Willig Guerrero 
Chief Gonsultant 


Patricia L. Hawkins 
Committee Secratary 


To: 


Date: 


t LI -OAO & 


< 


4 


i % 


[| 
[| 


we 


Attachment(s) 
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Members: 


Roy Ashburn, Vice Chair 
sam Aanestad 
Bill Campbell 
Tony Gardanas 
Dennis Cardoza 
Lynn Daucher 
Marco A. Firabaugh 
Jerame Horton 
Christine Kahos 
Bill Leonard 
Georga Nakano 
Jenny Oropeza 
Kevin Shelley 
Juan Vargas 


Assembly 
Qulitornis Leyislsture 


Elections, Reapportionment and 
Constitutional Amendments Committee 


John Longville, Chair 


Assemblymember, Sixty-Second District 


MEMORANDUM 


Legislative Counsel 





Draft bill as per attached 
Draft amendments as per attached 


Opinion as per attached WRITTEN VERBAL 
If necessary, confer with Wit e Guede 





Confer with me before drafting. 


This 1s to authorize 
to work with your office on the above legislation. 


I need request by i } o ) ral ‘C. 


Above requested by phone. 





Other 
| AG ahi Ls f Lo» | ee, 

v Signdture 

ae 





| Printed 
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Please draft amendments to SB 976 (Polanco) as follows: 


Page 3, Line 20: Stnke "14028" and insert "14026". 


Page 4, Line 1: Sirike "In" and imsert "Elections in”. 
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48654 


On 


03/13/02 3:32 PM 
RNO206266 PAGE 1 
Substantive _ 


AMENDMENTS TO SENATE BILL NO. 976 
AS AMENDED IN SENATE MAY 1, 2001 


page 


include any method 


On 
elections" 
On 
On 
minority 
On 
On 
insert: — 
or 
On 
the 
On 


page 


page 


page 


page 


page 


page 


page 


Zr 


Amendment 1 
lines 16 and 17, strike out ", and does not 


of district-based elections" 


Zr 


3r 


Sr 


3r 


3, 


4, 
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Amendment 2 | | 
line 25, strike out "election"" and insert: 


Amendment 3 | : 
line 12, strike out "minority". 


Amendment -4 
line 12, after “language” insert: 


' Amendment 5 
line 35, strike out "registered" 


Amendment 6 | 
line 37, strike out the second "of" and 


Amendment 7 
line 1, after the second "of" insert: 


Amendment 8 
line 3, after the period insert: 


LY 


Document received by the CA Supreme Court. 


6 TA A 


Page 30 of 41 
Ex. A- 27] 


; 03/13/02 3:32 PM 
48654 : RNO206266 PAGE 2 
| Substantive 


Elections conducted prior to the filing of an action pursuant to 
Section 14027 and this section are more probative to establish the 
existence of racially polarized voting than elections conducted 
after the filing of the action. 


Amendment 9 | 
On page 4, line 16, after "considered" insert: 
in determining a violation of Section 14027 and this section 
Amendment 10 
On page 4, line 17, after "class" insert: 
and who are preferred by voters of the protected class, as 
determined by an analysis of voting behavior, 


Amendment 11 
On page 4, line a7 r after the comma insert: 


or a eisletinn of Section 14027 and this section, 
| Amendment 12 
On page 5, strike out lines 1 and 2 and insert: 
political campaigns are probative, but not necessary factors to 
establish a violation of Section 14027 and this section. 
Amendment {3 
On page 5, line 7, after "14027" insert: 
and Section 14028 
Amendment 14 
On.page 5, line 11, after the comma insert: 
and litigation expenses including, but not limited to, expert 
witness fees and expenses 
Amendment ,15 


On page 5, line 11, strike out "Prevailing plaintiff" 
strike out lines 12 and 13, and insert: 
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Substantive — 


court Finds the action to be ‘Frivolous, unreasonable, or without 
foundation. | 


Amendment 16 | : 
On page 5, line 15, after the second "Section" insert: 


Amendment 17 
On page 5, below line 16, insert: 


14032. Any voter who is a member of the protected class 
and who resides in a political subdivision that is the subject of an 


action filed pursuant to Sections 14027 and 14028 may file an action ~ 


pursuant to those sections in the superior court of the county in. 
which the political subdivision is located. : 


- 0 - 
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AUTHOR'S AMENDMENTS<c2> 


Committee on Elections, Reapportionment and Constitutional Amendments 


March 18, 2002 {1]<r> 


| Mr. Speaker: The Chair of your Committee on Elections, Reapportionment 
and Constitutional Amendments reports: 


71 Senate Bill Neo. 976 


(1) With author's amendments with the recommendation: Amend, and re-refer 
to the committee. <lL> | 
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6/12/2002 
UNOFFICIAL BALLOT 


2001-2002 Votes - ROLI CALL 


MEASURE: SB 976 

TOPIC: Elections: rights of voters. 

DATE: 06/04/02 

LOCATION : ASM. JUD. 

MOTION : Do pass as amended. 

(AYES &, NOES 4.) (PASS) 
AYES 
eR KK 
Corbett : Dutra Jackson 
Shelley | Steinberg © Vargas 
NOES 
kee * 

Harman Bates Robert Pacheco 
ABSENT, ABSTAINING, OR NOT VOTING 
ee ee ee 

Vacancy 
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Longville 
Wayne 


Rod Pacheco 


Page 1 
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CHAIR. BURGET SUBCOMMITTEE MEMBER 


, No. 4 GENERAL GOVERNMEHMT 
ne RANKING, COMMERCE, ANG 


INTERMATIONAL TRADE 


30 Tea ! BUDGET ANG FISCAL REVIEW 
a | 


al 
Gtr, Latina LEGISLATIVE 
CAUCUS 






~ CHAIR, JOINT COMMITTEE Of 
PRISON CONSTRUCTION & 
OPERATIONS 


BUSINESS AND PROFESSIONS 


Se) ee ee FLECTIONS AND 
: aU REAPPORTIONMENT 







FESSIONAL & VOCATIONAL HEALTH 400 HUMAN SERYIZES 


oll — California State Senate — 
Senate Majoriiv Leader 


SENATOR RICHARD G. POLANCO 


TWENTY- SECOND SENATORIAL DISTRICT 


February 27, 2002 


Legislative Counsel 
State Capitol, Room 3021 
Sacramento, CA 95814 


RE: Senate Bill 976, R.N. 0205380 
lam enclosing changes to the draft amendments. A mockup is also 


enclosed. Please provide me with new draft amendments reflecting 
the changes. 





lf you have any questions, please contact my Chief of Staff, Saeed All, 
at 445-3456. 


Sincerely, 


RICHARD G. POLANCO 
Senate Majority Leader 


RGP: sMa 
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To: Saeed Ali 

From: Joaquin G, Avila 

Re: Changes to Proposed Amendments - SB 976 
Date: February 26, 2002 


Changes to February 18" Amendments 
Amendnients Nos. 1 - 7 No changes 


Amendment 8 ~ [yn third line the word “that” should read “than” - the third line reads as follows: 
“existence of racially polarized voting than clections conducted” 


Amendment 9 - Should read: 
“On page 4, line 16, after “considered” mnsert: 
in determining a violation of Section 14027 and this section” 


Amendinent 10 - Should read: : 
“On page 4, line 17, after “class” insert: 
and who are preferred by voters of the protected class, as deterrained by an 
analysis of voting behavior,” 


Amendment 11 - Should read: 
“On page 4, line 27, after “voting,” insert: 
or a violation of Section 14027 and this section,”’ 





Amendment i2 - 13 No changes 


Amendment 14 - Should read: 
“On page 5, line 9, after “fee” insert: 
and litigation expenses, including but not limited to expert witness fees and 
expenses” 


Amendment 15 - Should read: 
On page 5, line 11, strike out a plaintiff’ and strike out lines 12 and 13 


Amendment 16 - Should read: 
“On page 5, linc 11, after “costs.” insert: 
Prevailing defendant parties shall not recover any costs, unless the court finds the 
action to be frivolous, unreasonable, or without foundation.” 


+ 


Amendment 17 - No change 
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Amendment 18 - Delete the word “registered” ftom the first line. 
First line should read: “Section 14032, Any voter who is a member of the” 
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AMENDED IN SENATE MAY I, 2001 


SENATE BILL | No. 976 


Introduced by Senator Polanco 


February 23, 2001 


An act to add Chapter 1.5 (commencing with Section 14025) to 
Division 14 of the Elections Code, relating to voting rights. 


LEGISLATIVE COUNSEL'S DIGEST 
SB 976, as amended, Polanco. Elections: rights of voters. 
Existing law provides for political subdivisions that encompass 

munterpat areas of representation within the state. With respect to these 

munteipal areas, public officials are generally elected by all of the 
voters of the political subdivision (at-large) or from districts formed 


_ within the political subdivision (district-based). 





Existing law generally allows the voters of the entire political 
subdivision to determine whether the elected public officials are elected 
by divisions or by the entire political subdivision. 

This bill would provide that asmunieipal-poltical- subdbvision-mey 
not be subdivided an at-large method of election, as defined, may not 
be imposed or applied in a manner that results in a-denteat the dilution 


or ee - ear right of loshin ab-ainipnall higelivaliajedicinibgadaonsilok 


Rembersh sr —eeterorte suage-group registered 
cane wry are members pe! a sateuted class, as defined by impairing 
their ability to elect candidates of their choice or to influence the 
outcome of an election. 

This bill would provide that a violation of its provisions shall be 
established if it is shown that racially polarized voting, as defined, 
occurs in elections for governing board members of a muntetpat 


political subdivision, among other things. It would provide that an 


98 
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SB 976 —2— 








intent to discriminate against a protected class, as defined, is not 
gm. required to establish a violation of this bill. 

This bill would authorize a court to impose appropriate remedies, 
including district-based elections, and to award a prevailing nonstate or 
nonlocal government plaintiff party reasonable attorney’s fees 
consistent with specified case law as part of the costs. . 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 





WoO co“) A On BWI Ne 


The people of the State of California do enact as follows: 


| SECTION 1. Chapter 1.5 (commencing with Section 14025) 
is added to Division 14 of the Elections Code, to read: 


CHAPTER 1.5. RIGHTS OF VOTERS 


14025. This act shall be known and may be cited as the 
California Voting Rights Act of 2001. 


E dicteiat | Foleetions. 

(a) “At-large method of election” means any of the following 
methods of electing members to the governing body of a political 
subdivisionLend-dees-net-imehideaienethedobdisiviet-based 
elections: ¢ 

(1) One in which the voters of the entire jurisdiction elect the 


members to the governing body. © 


(2) One in which the candidates are required to reside within 
given areas of the jurisdiction and the voters of the entire 
jurisdiction elect the members to the governing body. 

(3) One which combines at-large elections with district-based 
elections. 

(b) “District-based Slechionel ans a method of electing 
members to the governing body of a wrimietpal political 
subdivision in which the candidate must reside within an election 
district that is a divisible part of the-entetpal political subdivision 


and is elected only by voters residing within that election district. 


98 
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(c) “Political subdivision” means a geographic area of 
representation created for the provision of municipal government 
services, including, but not limited to, a city, a school district, a 
community college district, or other—teeat distriet district 
organized pursuant to state law. 


te} | 

(d) “Protected class” means a class of voters who are members ( = : 
of afminorit¢jrace, color or languageVgroup, as this class ts 
referenced and defined in the federal Voting Rights Act (42 U.S.C. 
Sec. 1973 et a ). 


™ eT. A wae eae sae 
Lt 


(e) “Racially polarized voting” means voting in which there is 
a difference in the choice of candidates or other electoral choices 
that are preferred by voters in the protected class, and in the choice 
af candidates and electoral choices that are preferred by voters in 
the rest of the electorate. The methodologies for estimating group 
voting behavior as approved in applicable federal cases to enforce 
the federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.) to 
establish raciaily polarized voting may be used for purposes of this 
section to prove that elections are characterized by racially 
32 polarized voting. 
33 14027. An at-large method of election may not be — or 
34 applied in a manner that results in the dilution or the abridgment 
-% 35 of the rights —_—eres who are members of the protected 
36 class, as provided in Section 14028, by impairing their ability to 
x 37 elect candidates of their choicelof their ability to influence the 
38 outcome of an election. 
39 14028. (a) A violation of Section 14027 i is established if it is 
40 shown that racially polarized voting occurs in elections for 





98 


Document received by the CA Supreme Court. 





Provided by LRI History LLC a ee | | Page 39 of 41 
Ex. A- 280 


_ 4 ¢t,a- 
eisal litical 


SB 976 






* 


members of the governing body] 





Elections Bonducted orior tothe 4 \\ 
» Section \HO21 & 
’ gr onatkve to 
estatolishine existence of racially 
non, e | ections 


2 cormducted after the. Piling of the, 


r & Violation aL Sechon 11027! 


Noy avidakion Of sechoy 


oO" Sectipan 


are Rrefevred by voters oft 
CAASS) aS deter mined pu 
On cnaly sis of voting behavioy, 


2 subdivision political subdivision or in elections incorporating 
3. other electoral choices by the voters of the political subdivision. 
4 > re Se eutrence—e Tete peta ed —retTe—s her np hon Orton pursvant + 
5 : : nei aat a : erie aL AHLS Seckion are more 
: : : uv : Dhe-CHt StH Dolay ited vo+in 
8 #F ToC ES-e wae a @ FOVE ine action . 
9 beare seat etpat pe BH HTSte e-sabteetet ar 
10 7 Gore 
& il (b) The occurrence of racially polarized votingtshall be Zrawace ¢ eke ong 
12 determined from examining results of elections in which oo 
13. candidates are members of a protected class or elections involving | 
14 ballot measures, or other electoral choices that affect the rights 
IS and privileges of members of the protected class. One a 
»%16 circumstance that may be considered¥is the extent to which W\Aeter min, 
_~ 17 candidates who are members of a protected rr, a been elected “W°* 1 and MH 
18 to the governing body of a political subdivision that ts the subject ‘gnd who 
19 of an action based on Section 14027 and this section. In multi-seat Prorecte A 
20 at-large districts, where the number of candidates who are 
21 members of a protected class is fewer than the number of seats 
22 available, the relative group-wide support received by candidates 
23 from members of the protected class shall be the basis for the racial 
24 polarization analysis. 


(c) The fact that members of a protected class are not 
geographically compact or concentrated may not preclude a 
finding of racially polarized votingA but may be a factor in 
determining an appropriate remedy. 7 

(d) Proof of an intent on the part of the voters or elected 
officials to discriminate against a protected class is not required. 

(e) Other factors such as the history of discrimination, the use 
of electoral devices or other voting practices or procedures that 
may enhance the dilutive effects of at-large elections, denial of 
access to those processes determining which groups of candidates 
will recetve financial or other support in a given election, the 
extent to which members of the protected class bear the effects of 
past discrimination in areas such as education, employment, and 
health, which hinder their ability to participate effectively in the 
political process, and the use of overt or subtle racial appeals in 
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14029. Upon a finding of a violation of Section 14027 and 
Section 14028, the court shall implement appropriate remedies, | 
including the imposition of district-based elections in-place-of 
at-learee-distriets, that are tailored to remedy the violation. _ 1 S; wey [HOLE 

14030. In any action to enforce Section 14027/The court shail = 
allow the prevailing plaintiff party, other than the state or political anak Gho-heacxpeng , datheds: ng 


subdivision thereof, a reasonable attorney’s fee bane nob Unated Se tt peat Lind she 
10 standards established in Serrano v. Priest (1977) 20 Cal. 3d 25; Bt | Ree anol 4H re re : 


11 ae Pages 48 and 49, as S part of the costs, P 
12 parties-othe —StAte-OF-pe subdusion Inereok-skall 

13 reeevertheit-expert-aitncs 22+-Oxepehses-24-part-etine-cosls. focke 4 polemieiifep Aefenton™ 
14 14031. This chapter is enacted to implement the guarantees partite ail MP rect AY] 
15 of Section 7 of Article I and of “t I of the California | oa Unite (de, COM-T 


Sector, . 


Woce~) Ain fh Whe 







16 Constitution. fhe a chdry tp be fa vilone , 


Amendment 18 
On page 5S, below line 16, insert: 





t 
14032. Any reqestoumer voter who is a member of the | 
protected class and who resides in a political subdivision that is | 
the subject of an action filed pursuant to Sections 14027 and 14028 | 
may file an action pursuant to those sections in the superior court ! 
of the county in which the political subdivision is located. 


-9 - 
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Assembly 
Committee on 


Judiciary 


SOURCE: 
CALIFORNIA STATE ARCHIVES 


Ex. A- 283 
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INFORMATION WORKSHEET 


Measure: . A 72 Author: — fobnep YB 


l. Who is the source of the bill? Are they the sponsor? What pcrson, organization, or 


governmental cntity requested introduction? 
A utie _— ee 


Z Has a similar bill been before either this session or a previous session of the legislature? 
If so, please identify the session, bill number, summary of bill’s contents, and disposition 
of the bill. (Use attachments if necessary) 

6 
{ 


a, 


3, Have there been any interim hearings on the subject matter of the bill? Tso, when? 
é 


———————_— 


—— 


4. Please attach a sheet explaining in detail the problem or deficiency in the present f/ 
law which the bill seeks to remedy and how the bill resolves the problem. Please 
also list all witnesses you plan to have testify. 


5, Please attach copics of any background material in explanation of the bill, or stale where 
such material is available for reference by committee staff which would he helpful to the 
analysis of the bili. 


6. Please attach copies of lettcrs of support or opposition from any group, organization, or 
governmental agency who has contacted you etther in support or opposition to the bill. 


(Z If you plan substantive amendments to this bill prior to hearing, please attach a detailed 
explanation of the substance of the amendments to be prepared. Please recall that ail 
substantive amendinents must be received by the committec in Legislative Counsel 
form the ‘Tuesday prior to the committee hearing. 





STAFF PERSON TO CONTACT: Saeed A lis pHONEH , FEST 3B YS 


—1 ————_— 


woe ee 







vette MSE Si kira tae mee i a Ee 


««e4*|M PORTANT NOTE*** 


TIS FORM MUST BE FILLED OUT AND RETURNED NO LATER THAN 7 DAYS 
AFTER RECEIPT OR THE BILL MAY BE PUT OVER AS AN AUTHOR'S RESET. 


ASSEMBLY JUDICIAR 





Y COMMITTEE, 1020 N Street (LOB), Room 104 





“e#*PLEASE PROVIDE 2 SJ OF THIS SHEET AND ALL 
OTHER SUPPORTING DOCUMENTATION INCLUDING LETTERS OF 
7 SUPPORT AND OPPOSITION 


i; =r — ———— — 
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Senate Bill 976 addresses the problem of racial block 
voting, which is particularly harmful to a state like 
California due fo its diversity. 


SB 976 provides a judicial process and criteria to determine 
if the problem of block voting can be established. Once 
the problem Is judicially establisned, the bill provides 
courts with the authority to fashion appropriate legal 
remedies for the problem. 


In California, we face a unique situation where we are all 
minorities. We need statutes to ensure that our electoral 
system Is fair and open. This measure gives us a tool to 
move us in that direction: it identifies the problem, gives 
tools to deal with the problem and provides a solution. 





There is no known opposition to the measure. 
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Date of Hearing: June 4, 2002 


ASSEMBLY COMMITTEE ON JUDICIARY | 
Ellen M. Corbett, Chair 
SB 976 (Polanco) — As Amended: April 9, 2002 


SENATE VOTE: 24-10 
SUBJECT: DISCRIMINATION: VOTING RIGHTS 


KEY ISSUE: SHOULD THE STATE ENACT A VOTING RIGHTS ACT IN ORDER TO 
PROHIBIT AND REMEDY RACIALLY POLARIZED VOTING THAT ABRIDGES OR 
DILUTES THE RIGHT TO VOTE IN AT-LARGE ELECTION SYSTEMS? 


SYNOPSIS 


This bill, which was previously heard by the Elections, Reapportionment and Constitutional 
Amendments Committee, enacts a state voting rights act comparable to the federal voting rights 
act in order to address racial block voting in at-large elections, Unlike prior unsuccessful 
measures concerned with at-large election methods, this bill would not mandate that any 
political subdivision convert an at-large election system to a single-member district system. 
Rather, this bill simply prohibits the abridgement or dilution of minority voting rights. 


SUMMARY: Prohibits diserimination in at-large election districts. Specifically, this bill: 


1) Provides that an at-large method of election may not be employed by a political subdivision 
of the state in a manner that results in the dilution or the abridgment of the nights of voters 
who are members of a protected race, color or language class by impairing their ability to 
elect candidates of their choice or their ability to influence the outcome of an election. 


2) Prohibits racially polarized voting, as defined, in elections for members of the governing 
body of a political subdivision or in elections incorporating other electoral choices by the 
voters of a political subdivision. 


3) Provides that a voter may sue to enforce and a court may remedy violations of the act. 

EXISTING LAW: 

1) Provides for political subdivisions and the election of public officials by all of the voters (at- 
large), or from districts formed within the political subdivision (disirict-based), or by some 
combination thereof. (Elections Code sections 10505, 10508, and 10523; Government Code 
Sections 58000- 58200.) 

2) Allows voters of the entire political subdivision to determine by local initiative whether 
public officials are elected by divisions or by the entire political subdivision. (Elections 


Code Section 9102.) 


FISCAL EFFECT: As currently in print, this bill is keyed non-fiscal. 
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COMMENTS: The author states that SB 976 "addresses the problem of racial block voting, 
which is particularly harmful to a state like California due to its diversity. SB 976 provides a 
judicial process and criteria to determine if the problem of block voting can be established. Oncc 
the problem is judicially established, the bill provides courts with the authority to fashion 
appropriate legal remedies for the problem. In California, we face a unique situation where we 
are all minorities. We need statutes to ensure that our electoral system is fair and open. This 
measure gives us a tool to move us in that direction: it identifies the problem, gives tools to deal 
with the problem and provides a solution." 


This Bill Addresses Racially Polarized Voting if it Impairs the Right of Protected Groups to 
Influence the Outcome of an Election. This bill establishes a state Voting Rights Act much like 
the federal Voting Rights Act. Accordingly, it provides protections against the dilution or 
abridgement of the right to vote by members of the race, color and language groups recognized 
by the federal act, Restrictive interpretations given to the federal act, however, have put the cart 
before the horse by requiring that a plaintiff show that the protected class is geographically 
compact enough to permit the creation of a single-member district in which the protected class 
could elect its own candidate. This bill would avoid that problem. 





In Zhornburg v. Gingles, 478 U.S. 30 (1986), the court created three requirements that a plaintiff 
must establish to prove that an election system diluted the voting strength of a protected minority 
group: (1) the minority community was politically cohesive, in that minority voters usually 
supported minority candidates; (2) there was racially polarized voting among the majority 
community, which usually voted for majority candidates rather than for minority candidates; and 
(3) the minority community was sufficiently concentrated geographically that it was possible to 
create a district in which the minority could elect its own candidate. Prior to the Thornburg 
decision, there had been no requirement to show geographical compactness in order to show a 
violation of the federal voting rights act. 


This bill would allow a showing of dilution or abridgement of minority voting rights by showing 
the first two Zhornburg requirements without an additional showing of geographical 
compactness. Under other decisions of the U.S. Supreme Court, the geographical compactness 
or concentration of the protected class within a political subdivision is a factor in determining 
whether a district may be drawn to allow that class of voters to elect the candidate of their 
choice. This bill recognizes that geographical concentration is an appropriate question at the 
remedy stage. However, geographical compactness would not appear to be an important factor 
in assessing whether the voting rights of a minority group have becn diluted or abridged by an at- 
large election system. Thus, this bill puts the voting rights horse (the discrimination issue) back 
where it sensibly belongs in front of the cart (what type of remedy is appropriate once racially 
polarized voting has been shown). 


This Bill Does Not Mandate the Abolition of At-large Election Systems. Unlike prior legislation 
regarding at-large methods of election, discussed below, this bill does not mandate that any 


political subdivision convert at-large districts to single-member districts. Instead, this bill simply 
prohibits at-large election systems from being used to dilute or abridge the rights of voters in 
protected classes. | | | 


Author's Technical Amendments. To clarify that there is more than one protected class, the 
author properly wishes to change references to "the protected class" to "a protected class." 
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Similarly, to avoid confusion regarding the definition of racially polarized voting, the author 
appropriately suggests language referencing the standard under the federal voting rights act. 
Thus, proposed section 14025(3) on page 3, line 7 ff, should read as follows: (e) ‘‘Racially 
polarized voting’* means voting in which there 1s a difference, as defined in case law regarding 
enforcement of the federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.), wn the choice of 
candidates or other electoral choices that are preferred by voters in the protected class, and in the 
choice of candidates and electoral choices that are preferred by voters in the rest of the 
electorate. The methodologies for estimating group voting behavior as approved in applicable 
federal cases to enforce the federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.) to establish 
racially polarized voting may be used for purposes of this section to prove that elections are 
characterized by racially polarized voting. | 


In addition, to correct awkward syntax, the author prudently desires to reword section 14027 as 
follows: "An at-large method of election may not be imposed or applied 1n a manner that 
tinpairs the ability of a protected class to elect candidates of its choice or its ability to influence 
the outcome of an election, as a result of the dilution or the abridgment of the rights of voters 
who are members of a protected class, as defined in Section 14026." 


To clarify the intention of section 14028(b), the author properly proposes that the bill be 
amended as follows: (b) The occurrence of racially polarized voting shall be determined from 
examining results of elections in which at least one candidates are is a members of a protected 
class or elections involving ballot measures, or other electoral choices that affect the nghts and 
privileges of members of the protected class. One circumstance that may be considered in 
determining a violation of Section 14027 and this section 1s the extent to which candidates who 
are members of a protected class and who are preferred by voters of the protected class, as 
determined by an analysis of voting behavior, have been elected to the governing body of a 
political subdivision that is the subject of an action based on Section 14027 and this section. In 
Elections In multiseat at-large election districts, where the number of candidates who are 
imeinbers of a protected class is fewer than the number of seats available, the relative groupwide 
Support received by candidates from members of the protected class shall be the basis for the 
racial polarization analysis. 


The author also desires to correct the citation format in section 14030 to read: In any action to 
enforce Section 14027 and Section 14028, the court shall allow the prevailing plaintiff party, 
other than the state or political subdivision thereof, a reasonable attormey’s fee consistent with 
the standards established in Serrano v. Priest (1977) 20 Cal.3d 25, inehuding pages 48 and -49, 
and litigation expenses including, but not limited to, expert witness fees and expenses as part of 
the costs. Prevailing defendant parties shall not recover any costs, unless the court finds the 
action to be frivolous, unreasonable, or without foundation. 


Finally, to clarify the syntax of section 14032, the author wisely suggests that it should read as 
follows: “Any voter who is a member of a protected class and who resides in a political 
subdivision where a violation of Sections 14027 and 14028 is alleged may file an action pursuant 
to those sections in the superior court of the county in which the political subdivision 1s located." 


Prior Related Legislation. AB 8 (Cardenas) of 1999 sought to eliminate the at-large election 
system within the Los Angeles Community College District. That bill was vetoed by the 

- Governor, who stated in his veto message that the decision to create single-member districts was 
best made at the local level. AB 172 (Firebaugh) of 1999 proposed to prohibit at-large elections 
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for specified K-12 school districts. After passing the Assembly, that bill was amended to an 
siiiianaa subject in the Senate. 


REGISTERED SUPPORT / OPPOSITION: 


Support 


ACLU 
Joaquin Avila, Esq. 
Mexican American Legal Defense and Educational Fund (MALDEF) 


Opposition 
None on file 


Analysis Prepared by: Kevin G. Baker / JUD. / (916) 319-2334 
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5B 976 (POLANCO) 
ELECTIONS: RIGHTS OF VOTERS. 


Version: 4/9/02 [ast Amended Vice-Chair: Tom Harman 

Vote: Majority Tax or Fee Increase: No 

Oppose Creatcs a separate criteria under state law for filing of civil rights actions 
in "at-large" district elections in addition to those currently provided for in 
federal law, in a manner which is certain to invite both increased litigation 
as well as dispu(ed "findings of fact" as a result of "probative declarations" 
included in the bill. 


NOTE #1: NO Senate Republicans voted in supporl of the bill (10 “Noes,” 4 “Abs./N.Y."). 


NOTE #2: April 9th amendments -- taken afier the defeat of the bill in Committee on April Isl -- arc 
purely technical and in no way address the substantive objections which underlie the "OPPOSE" 
reconunendation on the bill. 


results in the dilution or the abridgement of the 
riehts of voters who are members of a protected 
class by impiiring their ability to elect 
candidates af their choice or their ability to 
Influence the outcome of an election. 





Policy Question 


1. Should the State of California establish a new 
Voting Rights act to protect minority 
communities trom polanzcd volng? 

2. Should an incquitable, onc-sided award of 
attorney's fecs and cost lo prevailing plaintills 
be provided which is designed to encourage 
liligation of a frivolous nature or marginal 


2) Establishes that voler rights have been abridged 
if il is shown thal ruciully polarized yoling 
gecurs in elections for inembers of the 
governing bady of the political subdivisian or in 


value? bee 
| | elections incorporating other electoral choices 
Suumary by the vaters of the political subdivision. 
Creatcs ancw state Voting Rights Act (referred Lo 3} Defines "racially polarized voting" as voting in 


in the bill as the “California Voting Rights Act of - which there is a difference in the choice of 


9B 976 (Polanco) 


REE 


20017) that eslablishes criteria in state law that 
enables the valicdily of at-large elections to be 
challenged in California state court beyond current 
U.S. Supreme Court interpretations to do all of the 














cundidiales or olher electoral choices that are 
prelerred by voters tn the protected class, and in 
the choice of candidates and electoral choices 
that are preferred by voters in the rest of the 


following: electorate. 
1) Provides thal an at-large method of election may 4) Provides thal the existence of racially polarized 
not be imposed or applied in a manner that voting shall be determined from exaniining 
eee, results of elections tn which candidates are 
Senate Republican Floor Votes (24-10} 1/30/02 members of a protected class or elections 
Ayes: None involving ballot measures, or other clectoral 
Noes: All Republicans Except choices that affect the rights and privileges of 
Abs. /NV: Llayues, Margett, Monteith, Oller mentbers of (he prolected class. In making such 
Assembly Republican Elections Votes (3-1) 4/2/02 a determiinalion the exlenl to which candidates 
FAIL PASSAGE | who are members of a protected class and who 
Ayes: None are preferred by voters of the protected class 
Nocs: Ashburn have been elected to the governing body of the 
Abs. /N¥: Leonard political subdivision in question shall be 
Assembly Republican Elections Votes (5-1) 4/16/02 probatjve. 
Ayes: None 7 
Noes: Ashburn 5) Establishes that methodoiogics for estimating 
Abs. /NVY: Leanard’ group voting bchavior, as approved in 
Assembly Republican Judiciary Votes (0-0) 6/4 104 applicable federal cases fo enforce the federal 
Ayes: None . Voting Righis Act (VRA), may be used to 
hiease awe prove that elections are charactertzed by 
Abs. /NV: None racially polarized voling. 
6) Specifies that proof of an intent on the part of 
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voters or clected officials to discriminate against 
a protected class is not required ancl that Lhe fact 
that members of a protected class are not 
geographically compact or concentrated nay 
not preclude a finding of racially polarized 
VOLT. 


7) Specifies that other factors, mcluding the use or 
electoral devices or other voting practices or 
procedures that may enhance the dilutive effects 
of at-large elections, are probatrve but not 
necessary factors to establish a violation of 
yating rights. 


8) Provides that upon a finding of racially 
polarized voting the court shall implement 
appropriate remedies, including the imposition 
of district-based elections. 


9} Provides “reasonable attorney fees and litigation 
expenses” lor the prevailing plaintilf purty im an 
enforcement action. Prevailing defendant 
partics shall not recover any costs, unless the 
court Hines the action to be frivalous, 
unrcausonable, or without foundation. 


[Q) Authorizes any voter who 1s a member of a 
protected class and who resides in a political 
subdivision that is accused of a violation of this 
legislation to file an achion in the superior court 
of the county tn which the political subdivision 
is located. 





Mexican American Legal Defense and Education 
Fund (MALDLET 





Tu Support of the Bill” 


According to a statement from the author, SB 976 
"addresses the problem of racial block voting, 
which is parlicularly harmlul to a state like 
Califormu due to rls diversity. SB 976 provides a 
juchcial process anc criteria lo delermine 1f the 
problern of block voting can be established. Once 
the problem is judicially established, the bill 
provides courts with the authority to fashion 
appropriale leval remedies for the problem. In 
California, we face a unique situatiun where we are 
all minoritics. We need statutes to ensure that our 
electoral system is fair and open. ‘{his measure 
fives us a lool to move us in that direction: it 
identifies the problem, gives tools to deal with the 
problem and provides a solution." | 7 





Arguments In Opposition to the Bill 


1, The Federal Voting Rights act already protects 


Provided by LRI History LLC 





2B 976 (Polanco) 


nunorities from the deleterious effects of ul- 
large district voting (where such deleterious 
effects may be found to occur), and this bill 
wold unecessary — and in some cases 
inappropriately -- exceed the federally 
established criteria. 

2. The bill does not require geagraphic 
concentration of a minority lo establish a 
finding of racially polarized yoling. Since the 
remedy 1s gencrally to provide for single 
Inember district elections, the delcrmination of 
any such racial polarized voting ancl crafting of 
an appropriate remedy under Lins statutory 
language 1s potentially challengeable under 
constitutional law as vague anc overbroad. 

3. The provisions which slate that “Any voter of 
the protected cluss...may file an action...in the 
superior courl” (p. 5, lines 6-10), and which 
state that “In any action...fhe court shall allow 
the prevatling plaintiff party...reasonable 
ultorney’s fee... and liligatton expenses 
including, but not limited to, expert witness [ecg 
and cxpenses...” (page 4, lines 31-37) will 
invite litigation in virtually any concervable 
circumstance. When taken together with the 
statutory definitions of probative factors, the bill 
in its current form ts at once unworkable and ill- 
advised as a matter of public policy, while 
potentially unavailing in seeking to address the 
very harms il purports to redress. 

4, Ifthe parwnount principle is to allow local 
commuuities to cletermuine their choice of 
governance, including whether to use at-large 
districts or single-member districts, then state 
lepisiation should not dictate such choice. 
Governor Davis reconfirmed this principle in 
vetoing AB 8 (Cardenas) of 2001 in stating that 
ihe decision to create single-meniber trustee 
arcas is best made at the local level, not by the 
State. 





Unknown. 





Comments 
While it is always clifficull io oppose a measure 
which seeks to ensure voting rights — lel alone u bill 
entitled the “California Voting Rights Act of 2001” 
— this bill, however well-intentioned, simply does 
not merit support. Nat only does it seek to exceed 
federal Voting Righis law (both statutory and case 
law) ina manner which is currently unnecessary to 


_ address therreal issues of voler access, but the 


language of the hill presents VERY REAL 
problems in the areas ef increased liligalion and 


_ probative findings written into the statutory law, not 


to inenution the overall policy question of creating a 
body of law sepurale from the established federal 
standard, 


First, as noted in the “Arguments in Opposition,” 
the provisions of the bill which provide that “Any 
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voter of the protected class...may ile an action...in 


the superior court” (p. 5, lines 6-10), and winch 
state that “In any action...the court shall allow the 
prevailing plaintiff party...a reasonable attorncy’s 
fec...und litigation expenses including, but not 
limited to, expert wilness fees and expenses...” (p. 
4 lines 31-37) will invite ligation in virtually any 
conceivable circumstance, and are by themselves 
enouph to garner an “Oppose unless amended” 
recommendation. When taken togelhber wilh the 
“nrobative declarations” of the bill, however, there 
can be no question of the appropriuuleness behind the 
“Oppose” recommendation. 


According to Biack’s Law Dictionary (6 ed.), 
“Prabalive evicdence...in the law of evidence, means 
having the effect of proof.” Similarly, “Probative 
facts...in the law of evidence, (are) facts which 
actually have clfect of proving facts sought; 
evidentiary lacls.” Jfuy bul provides that ALL af 
the folowing are “probative, but not necessary 
factors fo establish a violatiar...": 


» “the use of electoral! devices or alhber voling 
practices or procedures that may enhance the 
dilutive effects of at-large elections...” 

« “ denial of access to those processes 
determining which groups of candidates will 
receive financial or other support in a given 
clection...” 

» “,..the extent to which members of the 
protected class hear the effects of past 
discrimination in areas such as education, 
employment, and health, which hinder their 
abtlity to participate effectively in Lac palrucal 
process, and...” 

e the use of overt or subtle ractal appeals in 
political campaigns.” 


A carctul reader of this language can only conclude 
that these criteria are both unworkable and admit of 
wholly subjective analysis. Furthermore, as 


SB 976 (Polanco) 


- Section 14029 of the bill (page 4, lines 27-30) states 


that “Upon a finding of a violation of Section 14027 
and Section 14028, the court shall iinplement 
appropriate remedies, including the imposition of 
district-based elections, that are tatlorecl to remecly 
the violation,” a court MUST act WHENLY UR. itis 
found to have established ANY of these criteria as 
having existed. So not only is a court compelled ta 
act upon the most problematic of criteria, but the 
profoundly liberal standing and plamliul lcgal 
compensation provision of the bill all but invite - 
litigation whete (tt may not be warranted. Again, as 
noted at the beginning of these comments, any hint 
of a violation of voting rights is a very serious issuc 
which must be addressed: sadly, this bill is wholly 
inadequate to the task. 


Appleable federal law 


In Thormburg vy. Gingles (1986) the Supreme 
Court made three preconditions eriteria lo prove a 
clatm that the Voter Riphts Act had been violated. 


lL. Muinorily community was sufficiently 
concentruled gcopraphically so that a district 
could be created where a muimorily candidate 
could be elected. 

2. The minority community showed enough 
cohesiveness to elect a minority candidate. 

3. There was racially polarized voting Lhat usually 
voted for majority candidates. 


NOTE ON HEARING OF BILL IN POLICY 
COMMITTEE 


At the April 1™ hearing of the ERCA Commnillce on | 


his bill, witnesses speaking in support of the bill 
were questioned us to the particulars of how the bill 
would operate, and did not refute the contentions 
which rest al lhe heart of opposition to this measure. 


Policy Consultant: Richard Mersereau/Mark Redmond 6/1/02 - 


Fiscal Consultant: 
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{1 N 0 N May 31, 2002 
The Honorable Richard Polanco 
State Capitol, Room 5046 
Sacramento, CA 95814 
Re: 


Dear Senator Polanco: 


FAX NO. Pr Ot 


CIALEFORNYA Legistarive Orerce 
Fro ere Lahaca, Fagithaticn Edie tia! 


Vulurie Stroll Nuwarna, Legestesed Adfenite 
Rats M, Pun, feeder Assan 


try Glevenels Strvec, ourte 4 44 
amcor, CA yph74 
Teluphone: (916) 444-10 46 
Pix. {9 1G} 442-174 4 


SB 976 (Polanco) -- Support 


The American Civil Libortics Union supports SB 976, your bill to provide state law protection 
aginst tho vote dilulion caused by racially polarized voting. When such voting patlerns persist 


in at-large elections, they result in severe underrepresentation of African-Americans, Latinos, 
and other protected groups on local governing boards. Statewide, the underrepresentation of 
ninorily groups on those boards has becn dismally and consistently low for decades. Where 
racially polarized voting has led to the exclusion of minority-preferred candidates, this law 
provides for changes in the electoral sysiem sa that it morc fairly represents the constituencics 
wilhin cach jurisdiction. Thus, we support SB 976 because it increases the opportanily ta fully 


participate in the pohtical proccss. 


If you or your staff have any questions or comments, please call us. 


Sincerely yours, 





SACO 


Pe 


Legislalive Director 


Cc: Members and Consultant, Assembly Judiciary Committee 
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VALERIE SMALL NAVARRO 
Legislative Advocate 
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May 31, 2002 By 


The Honorable iUen Corbett, Chair 

Coramittes on the Judiciary 

Californian Slate Assenibly 

1020 N Street, Room 104 

sacriuhcnto, CA 95814 

VIA FACSIMILE 


Ke: S12 976 (olanes) - Support 


Dear Asserably Member Corbett: 


the Mexican Atuerican Legal Defense and Fiducational Fund (MALDRI) 
slioniy supports Scnalic BiH 976, which would amend state law to protcct agains 
(hie vole dilution cused by racially polarized voling. When such voting patterns 
persist in {-large clections, {hey result in scvere underrepresentation of Latinos 
ant other protceted groups on local governing boards. Statewide, the 
representation oF mmdioriky groups on those boards has been dismally and 
consistently low for decades, Where racially polarized voting has Jed to the 
exchision al minority-preferred candidates, S33 976 would provide for changes in 
the clectoral system se thatit more fhirly represents the constituencies wilhin cach 


jurisdiction, 


We hope that you will support this important Icpislation. Ifyou have any 
questions abort our position, picase call me al 916-443-7531, : 


Sincerely, 





Hrancisco Maiceada 
sonior Policy Analyst 


+ 


cust Sonor Richard Polanco 
Kevin Baker, Consuliant, Assembly Committeo on the Judiciary 
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(2)REPORTS OF STANDING COMMITTEES<c2> 
(2}Committee on Judiciary 
[t8] Date of Hearing: June 04, 2002 [ |<r> 
{ Mr. Speaker: Your Committee on Judiciary reports: 


{Senate Bill No. 976 (8-4) 


(1)With amendments with the recommendation: Amend, and do pass, as 
amended. <l> : : | 


Document received by the CA Supreme Court. 


| ,Chair 
CORBETT 


(S)Above bili(s) ordered to second reading. 
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AMENDMENTS TO SENATE BILL NO. 976 
AS AMENDED IN ASSEMBLY APRIL 9, 2002 


Amendment 1 
On page 3, line 8, after "difference" insert: 


, as defined in case law regarding enforcement of the federal Voting 
Rights Act (42 U.S.C. Sec. 1973 et seq.), 


Amendment 2 
On page 3, line 9, strike out the first "the" and insert: 


Amendment 3 
On page 3, strike out lines 18 to 22, inclusive, and 
insert: | 


applied in a manner that impairs the ability of a protected class to 
elect candidates of its choice or its ability to influence the 
outcome of an election, as a result of the dilution or the 
abridgment of the rights of voters who are members of a protected 
class, as defined pursuant to Section 14026. 


Amendment 4 


On page 3, line 33, strike out "candidates are members" 
and insert: 


at least one candidate is a member 


Amendment 5 
On page 3, line 35, strike out "the" and insert: 


Amendment 6 | 
On page 4, line 2, strike out "Elections in multiseat 
at-large" and insert: 
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In multi-seat at-large election 


Amendment 7 
On page 4, line 5, strike out "the" and insert: 


a 
Amendment 8 
On page 4, line 19, strike out the first "the" and 
insert: 
a 


Amendment 9 | 
On page 4, line 33, strike out “including pages 48 and 
49" and insert: 


48-49 


| Amendment 10 
On page 5, line 1, strike out "the" and insert: 


Amendment 11 
On page 5, lines 2 and 3, strike out "that is the subject 
of an action filed pursuant to" and insert: 
where a violation of 
Amendment 12 
Qn page 5, line 3, after "14028" insert: 


is alleged 
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_ Jackson 

- Longville 
Pacheco, Robert 
Pacheco, Rod 
Shelley 
Steinberg 
Vargas 

Wayne 

Vacancy 


RECEIVED; 


Judiciary 


06/04/2002 
SB 976 SB 994 SB 1210 


Do pass as Do pass as Deo pass; re- 
amended amended and refer to 
: re-refer to Cmte on 
the Cmte on A.,He,S.,1- 
Appr, Rec. & I. M 


Consent 





SB 1271 
DO pass, to 
Consent 


Aye : No Aye Aye : No 
ee a ee re x: 
ot KX | UK Ut Not Voting | x: 
ot XK | UK tL Not Voting | Xx 
Se x 
ES ee 
ee x 
ot KX | KU: Not Voting | Xx 
pot KU UX [Not Voting | xX 
Sea ea x: 
Ss ee ee eS 
Ee ee eS 
Ke KK 
ee ee 
Ayes: S Ayes: 12 Ayes: 8 Ayes: 12 
Noes: 4 Noes 0 Noes: 0 Noes 0 
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AMENDMENTS 
AS AMENDED IN SENATE MAY 1, 


On page 2, 
include any method 


On 
elections" 

On 

On 
minority 

On 

On 
insert: 
Or 

On 
the 

On 
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4, 


4, 


lines 16 and 17, 
of district-based elections" 


line 


line 


line 


line 


line 


line 


line 


03/13/02 
RNOQ206266 
Substantive 


3:32 PM 
PAGE 1 


TO SENATE BILL NO. 976 


2001 


Amendment 1 


Strike out ", and does not 


Amendment 2 


25, strike out "“election"" and insert: 


Amendment 3 

12, strike out "minority" 
Amendment 4 

12, after "language" insert: 
Amendment 5 


35, strike out "registered" 


Amendment 6 


37, strike out the second "of" and 
Amendment 7 
1, after the second "of" insert: 


L91 


Amendment 8 
3, after the period insert: 


+ 


AACE SUT 
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Elections conducted prior to the filing of an action pursuant to 
Section 14027 and this section are more probative to establish the 
existence of racially polarized voting than elections conducted 
after the filing of the action. 


Amendment 9 : 
On page 4, line 16, after "considered" insert: 
in determining a violation of Section 14027 and this section 
Amendment 10 
On page 4, line 17, after "class" insert: 
and who are preferred by voters of the protected class, as 


determined by an analysis of voting behavior, 


| Amendment 11 
On page 4, line 27, after the comma insert: 


Or a violation of Section 14027 and this section, 
Amendment 12 
On page 5, strike out lines 1 and 2 and insert: 
political campaigns are probative, but not necessary factors to 
establish a violation of Section 14027 and this section. 
Amendment 13 
On page 5, line 7, after "14027" insert: 
and Section 14028 
Amendment 14 
On page 5, line 11, after the comma insert: 
and litigation expenses including, but not limited to, expert 
witness fees and expenses 
Amendment +15 


On page 5, line 11, strike out "Prevailing plaintiff" 
strike out lines 12 and 13, and insert: | 


Prevailing defendant parties shall not recover any costs, unless the 
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court finds the action to be frivolous, unreasonable, or without 
foundation. 


Amendment 16 
On page 5, line 15, after the second "Section" insert: 


Amendment 17 
On page 5, below line 16, insert: 


14032. <Any voter who 1S a member of the protected class 
and who resides ina political subdivision that is the subject of an 
action filed pursuant to Sections 14027 and 14028 may file an action 
pursuant to those sections in the superior court of the county in 
which the political subdivision is located. 


- JO - 
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SENATE THIRD READING 
SB 976 (Polanco) 

As Amended June 11, 2002 
Majority vote 


SENATE VOTE: 24-10 


ELECTIONS 5-1 JUDICIARY 8-4 
Ayes: Loneville, Cardenas, Steinberg, Ayes: Corbett, Dutra, Jackson, Longville, 
Keeley, Shelley | Shelley, Steinberg, Vargas, Wayne 
Nays: Ashburn Nays: Harman, Bates, Robert Pacheco, 
} | - Rod Pacheco 


SUMMARY: Establishes criteria by which local at-large elections may be found to have 
abridged the rights of certain voters and allows for remedies. Specifically, this bill: 


1) Provides that an at-large method of election may not be imposed or applied in a manner that 
impairs the ability of a protected class to elect candidates of its choice or its ability to 
influence the outcome of an election, as a result of the dilution or the abridgment of the rights 
of voters who are members of a protected class. 


2) Establishes that voter rights have been abridged if it is shown that racially polarized voting 
occurs in elections for members of the governing body of the political subdivision or in 
_ elections incorporating other electoral choices by the voters of the political subdivision. 


3), Defines "racially polarized voting" as voting in which there is a difference in the choice of 
candidates or other electoral choices that are preferred by voters in the protected class, and in 
the choice of candidates and electoral choices that are preferred by voters in the rest of the 
electorate. 


4) Provides that the existence of racially polarized voting shall be determined from examining 
results of elections in which at least one candidate is a member of a protected class or 
elections involving ballot measures, or other electoral choices that affect the rights and 
privileges ‘of members of a protected class. In making such a determination the extent to 

_ which candidates who are members of a protected class and who are preferred by voters of 
the protected class have been elected to the leitaal body of the political subdivision in 
question shall be probative. ; 


5) Establishes that methodologies for estimating group voting behavior, as approved in 
applicable federal cases to enforce the federal Voting Rights Act (VRA), may be —_ to 
prove that a are characterized. by racially polarized voting. 
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6) Specifies that soa of an intent on the part of voters or ‘elected officials to discriminate 
against a protected class is not required and that the fact that members of a protected class are 
not geographically sina Or: concentrated may not preclude a finding of racially polarized 

voting. : 
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7) Specifies that other factors, including the use of electoral devices or other voting practices or 
procedures that may enhance the dilutive effects of at-large elections, are probative but not 
necessary factors to establish a violation of voting rights. 


8) Provides that upon a finding of racially polarized voting the court shall implement 
appropriate remedies, including the imposition of district-based elections. 


9) Provides reasonable attorney fees and litigation expenses for the prevailing plaintiff party in 
an enforcement action. Prevailing defendant parties shall not recover any costs, unless the 
court finds the action to be frivolous, unreasonable, or without foundation. 


10) Authorizes any voter who is a member of a protected class and who resides in a political 
subdivision that is accused of a violation of this legislation to file an action in the superior 
court of the county in which the political subdivision is located. 


EXISTING LAW: 


1) Provides for political subdivisions that encompass areas of representation within the state. 
With respect to these areas, public officials are generally elected by all of the voters of the 


political subdivision (at-large), from districts formed within the politica! subdivision (district- 


based), or by some combination thereof. 


2) Allows voters of the entire political subdivision to determine via a local initiative whether 
public officials are elected by divisions or by the entire political subdivision. 


FISCAL EFFECT: None 


COMMENTS: According to the author, this bill "addresses the problem of racial block voting, 
which is particularly harmful to a state like California due to its diversity. SB 976 provides a 
judicial process and criteria to determine if the problem of block voting can be established. Once 
the problem is judicially established, the bill provides courts with the authority to fashion 
appropriate legal remedies for the problem. In California, we face a unique situation where we 
are all minorities. We need statutes to ensure that our électoral system is fair and open. This 
measure gives us a tool to move us in that direction: it identifies the problem, gives tools to deal 
with the problem and provides a solution." 

In Thornburg y. Gingles (1986) 478 U.S. 30, the United States Supreme Court announced three 
preconditions that a plaintiff first must establish to prove that an election system diluted the 
voting strength of a protected minority group: « 


1) The minority community was sufficiently concentrated geographically that it was possible to 
create a district in which the minority could elect its own candidate. 


2) The minority community was politically cohesive, in that minority voters usually supported 
minority candidates. _ 


3) There was racially polarized ‘Voting among the majority community, which usually (but not 
necessarily always), voted for majority candidates rather than for minority candidates. 
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In Gomez v. City of Watsonville (1988) 863 F.2d 1407, 1417, cert. denied, 489 US 1080, the 
United States Supreme Court affirmed that at-large elections of city council members 1n 
Watsonville, California had diluted the voting strength of the minority community, and ordered 
the city to switch to single-member district elections. The plaintiffs in the Watsonville case were 
successful in establishing the three preconditions created in Gingles. 


As noted above, the Supreme Court in Gingles established three conditions that a plaintiff must 
meet in order to prove that at-large districts diluted the voting strength of minority communities. 
This bill requires that only two of those conditions be met, and does not require that a minority 
community be sufficiently concentrated geographically to create a district in which the minority 
community could elect its own candidate. As such, this bill would presumably make it easier to 
successfully challenge at-large districts. Given that this bill applies to all local districts that elect 
candidates at-large, the impact of this bill could be significant. If the minority community is not 
sufficiently geographically compact, it is unclear what benefit would result from eliminating at- 
large elections. | 


AB 8 (Cardenas) of 1999, which was vetoed, sought to eliminate the at-large election system 
within the Los Angeles Community College District. In his veto message, the Governor stated 
that the decision to create single-member districts was best made at the local level, and not by the 
state. AB 172 (Firebaugh) of 1999, which was vetoed, proposed to prohibit at-large elections for 
specified K-12 school districts. That bill was approved by the Assembly, but was amended to an 
unrelated subject in the Senate Education Committee. 


Analysis Prepared by: Willie Guerrero /E., R. & C. A. / (916) 319-2094 


FN: 0005396 
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SENATE COMMITTEE ON BLECTIONS AND REAPPORT LONMENT 
Senator Don Perata, Chair 


BILL NO: SB 976 HEARING DATE: 5/2/01 


AUTHOR : POLANCO ANALYSIS BY: Darren 
Chesin : 

AMENDED : 5/1/01 

FISCAL: NO 

_SUBJECT | 


At large and district elections: rights of voters 
BACKGROUND 


Existing law provides that the governing boards of local 
political jurisdictions (i1.e., ¢clties, counties, and school 
or other districts) are generally elected by all of the 
voters of the political subdivision (at-large) or from 
districts formed within the political subdivision 
(district-based) or some combination thereof. 


Existing law generally permits the voters of the entire 
local political jurisdiction to determine via ballot 
measure whether the governing board is elected at~large or 


by districts. The processes for placing one of these 
measures on the ballot varies according to the type of 
jurisdiction, 


Most cities and school or other districts in California 
elect their governing boards using an at-large election 
system. The exceptions, those that elect by district, tend 
to be the very large cities and school districts. 


One of the most frequently cited reasons for changing from 
at-large to district elections is the need to overcome a 
history or pattern of racial inequity. In some instances, 
election by districts may actually be required by the 
federal Voting Rights Act. In Gomez v. _City of Watsonville 
(1988), the United States Supreme Court affirmed that the 
at-large elections of city council members in Watsonville, 
California had diluted the voting strength of the minority . 
community, and ordered the city to switch to single-member 
district elections. In _Thornburg v. _Gingles (1986), the 
Supreme Court announced three preconditions that a 

* 
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plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: 


The minority community was sufficiently concentrated 
geographically that it was possible to create a district 
in which the minority could elect its own candidate. 


The minority community was politically cohesive, in that 
minority voters usually supported minority candidates. 


There was racially polarized voting among the majority 
community, which usually (but not necessarily always), 
voted for majority candidates rather than for the 
minority candidates. 


PROPOSED LAW 


This bill would establish criteria in state law through 
which the validity of local at-large election systems can 
be challenged in court. Specifically, this bill does all 
of the following: 7 


{a) Provides that a local political jurisdiction may not 
employ an at-large method of election if it results in 
the dilution or the abridgement of the rights of any 
registered voter who is a member of a minority race, 
color or language group, by impairing their ability to 
elect candidates of their choice or by impairing their 
ability to influence the outcome of an election. 


(b) Provides that a violation of this prohibition is 
established if it is shown that racially polarized 
voting occurs in.elections for members of the governing 
body or in elections incorporating other electoral 
choices by the voters of the same jurisdiction. 


(c)Defines "racially polarized voting" as voting in which 
there is a difference in the choice of candidates or 
other electoral choices that are preferred by the voters 
in the protected class, and in the choice of candidates 
and electoral choices that are preferred by voters in 
the rest of the electorate. 


(d)Specifies the methodology by which racially polarized 
SB 976 (Polanco) © 
Page 2 


voting may be established.’ 


_(e)Specifies that the fact that members of a protected 
class are not geographically compact or concentrated may 
not preclude a finding of racially polarized voting, but 

- may be a factor in determining an appropriate remedy. 


(f)States that proof of an intent on the Part of the 


voters or elected officials to discriminate against aL 
protected os is not ee | 
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(g)Delineates other factors that may be introduced as 
evidence in order to establish a violation. 


(h)Authorizes a court to impose appropriate remedies, 
including district-based elections, and to award a 
prevailing non-state or non-local government plaintiff 
party reasonable attorney's fees consistent with 
specified case law as part of the costs. 


SB 976 (Polanco) 
Page 3 


COMMENTS 


1.According to the author, this bill addresses the problems 
associated with block voting, particularly those 
associated with racial or ethnic groups. This is 
important for a state like California to address due to 
its diversity. 


2.This bill establishes criteria when met, that would serve 
to prohibit the use of at-large elections in local 
Jurisdictions. Unlike the preconditions established by 
the Supreme Court in Thornburg v. Gingles , this bill does 
not require that the minority community be geographically 
compact or concentrated. If a minority community is not 
sufficiently geographically compact to ensure that it can 
~@lect one of their members from a district, what is 
gained by eliminating the at-large election system? 
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3.Several bills: seeking to promote the use of 
district-based elections over at-large elections have 
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been pursued in the past. Last year, AB 8 (Cardenas) 
which sought to eliminate the at-large election system 
within the Los Angeles Community College District, was 
vetoed by the Governor. In his veto message, the 
Governor stated that the decision to create single-member 
trustee areas is best made at the local level, not by the 
state. AB 172 (Firebaugh) of 1999, which would have 
prohibited at-large elections for specified K-12 school 
districts, passed this committee but died in the Senate 
Committee on Education. 


POSITIONS _ : 


——- 


Sponsor: Joaquin Avila, former President, MALDEF; public 
interest attorney 


Support: Mexican American Legal Defense and Educational 
Fund 


Oppose: None received 
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|SENATE RULES COMMITTEE | SB 976| 
|Office of Senate Floor Analyses 

1020 N Street, Suite 524 

(916) 445-6614 Fax: (916) | | 
327-4478 “ | | 
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THIRD READING 


Bill No: SB 376 


Author: Polanco (D} 
Amended: 5/1/01 
Vote: al 
SENATE HLECTIONS & REAP, COMMITTEE : 5-3, 5/2/01 


AYES: Alpert, Burton, Murray, Ortiz, Perata 
NOES: Brulte, Johnson, Poochigian 


SENATE FLOOR  : 16-10, 5/30/01 
AYES: Alarcon, Chesbro, Dunn, Escutia, Figueroa, Karnette, 
Kuehl, Murray, Peace, Polanco, Romero, Scott, Soto, 
Speier, Torlakson, Vincent 
NOES: Ackerman, Brulte, Haynes, Johannessen, Knight, 
McClintock, McPherson, Morrow, Oller, Poochigian 


SUBJECT. : Elections: rights of voters 
SOURCE : Author 
DIGEST : This bill establishes criteria in state law 


through which the validity of at-large election systems can 
be challenged in court. 


ANALYSIS : Existing law provides that the governing 
boards of local political jurisdictions {i.e., cities, 
counties, and school or other districts} are generally 
elected by all of the voters of the political subdivision 
(at-large) or from districts formed within the political 
subdivision (district-based) or some combination thereof. 


. | | CONTINUED | 


SB 976 
Page 
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Existing law generally permits the voters of the entire 
local political jurisdiction to determine via ballot 
measure whether the governing board is elected at-large or 
by districts. The processes for placing one of these 
measures on the ballot varies according to the type of 
jurisdiction. 


Most cities and school or other districts in California 
elect their governing boards using an at-large election 
system. The exceptions, those that elect by district, tend 
to be the very large cities and school districts. 


One of the most frequently cited reasons for changing from 
at-large to district elections is the need to overcome a 
history or pattern of racial inequity. In some instances, 
election by districts may actually be required by the 
federal Voting Rights Act. In Gomez v. City of Watsonville 
(1988), the United States Supreme Court affirmed that the 
at-large elections of city council members in Watsonville, 
California had diluted the voting strength of the minority 
community, and ordered the city to switch to single~member 
district elections. In Thornburg v. Gingles (1986), the 
Supreme Court announced three preconditions that a 

plaintiff first must establish to prove such a claim. The 
plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: 


1.The minority community was sufficiently concentrated 
geographically that it was possible to create a district 
in which the minority could elect its own candidate. 


2.The minority community was politically cohesive, in that 
Minority voters usually supported minority candidates. 


3.There was racially polarized voting among the majority 
community, which usually (but not necessarily always), 
voted for majority candidates rather than for the 
Minority candidates. 


Specifics of SB 976: 


1.Enacts the California Voting Rights Act of 2001. 


_SB 976 
Page 
3 
: 
2.Provides that an at-large method of election may not be 
imposed or applied in a manner that results in the 
dilution or abridgement of the right of registered voters 
who are members of a protected class by impairing their 
-ability to elect candidates of their choice or to 
influence the outcome of an election. 


3. Provides that: a violation of the bill is to be 
established if ae is shown that racially polarized voting 


http://www. leginto. ca. govipubsbillsensb_ 09., Jsb 976 _ ofa 20020109 _ 101214 sen floor.him 6/1/2002 


Document received by the CA Supreme Court. 


Provided by LRI History LLC | — Page 6 of 22 


Ex. A- 312 


SB 976 Senate Bill - Bill Analysis Page 3 of 5 


occurs in election for governing boards of a political 
subdivision or in elections incorporating other electoral 
choices by the voters of the political subdivision. 


4.Specifies that the occurrence of racially polarized 
voting shall be determined from examining results of 
elections in which candidates are members of a protected 
class or elections involving ballot measures, or other 
electoral choices that affect the rights and privileges 
of members of the protected class. One circumstance that 
may be considered is the extent to which candidates who 
are members of a protected class have been elected to the 
governing body of a political subdivision that is the 
subject of an action based on this bill. In multi-seat 
at-large districts, where the number of candidates who 
are members of a protected class is fewer than the number 
of seats available, the relative group-wide support 
received by candidates from members of the protected . 
class shall be the basis for the racial polarization 
analysis. . 


&§.States that proof of an intent on the part of the voters 
or elected officials to discriminate against a protected 
class is not required. 


6.Specifies that other factors such as the history of 
discrimination, the use of electoral devices or other 
voting practices or procedures that may enhance the 
dilutive effects of at-large elections, denial of access 
to those processes determining which groups of candidates 
will receive financial or other support in a given 
election, the extent to which members of the protected 
class bear the effects of past discrimination in areas 
such as education, employment, and health, which hinder 
their ability to participate effectively in the political 


SB 976 
Page 


process, and the use of overt or subtle racial appeals in 
political campaigns, may also be introduced as evidence 
but these factors are not necessary to establish a 
Violation of this section. 


7.Authorizes a court to impose appropriate remedies, 
including district-based elections, and to award a 
prevailing non-state or non-local government plaintiff 
party reasonable attorney'stfees consistent with 
specified case law as part of the costs. 


The bill defines: 
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1."At-large method of election" as any of the following 
methods of electing members to the governing body of a 
political subdivision, and does not include any method of 
district-based elections: : 
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A. One in which the voters of the entire jurisdiction 
elect the members to the governing body. 


B. One in which the candidates are required to reside 
within given areas of the jurisdiction and the voters 
of the entire jurisdiction elect the members ve the 
governing body. 


CG. One which combines at-large elections with 
district-based elections. 


1.-"District-based election" as a method of electing members 
to the governing body of a political subdivision in which 
the candidate must reside within an election district 
that is a divisible part of the political subdivision and 
is elected only by voters residing within that election 
district. 


2."Political subdivision" as a geographic area of 
representation created for the provision of government 
services, including, but not limited to, a city, a school 
district, a community college district, or other district 
organized pursuant to state law. 


3."Protected class" ag a class of voters who are members of 
a minority race, color or language group, as this class 


_SB 976 
Page 


is referenced and defined in the federal Voting Rights 
Act (42 U.S.C. Sec, 1973 et seq.). 


4."Racially polarized voting" means voting in which there 
is a difference in the choice of candidates or other 
electoral choices that are preferred by voters in the 
protected class, and in the choice of candidates and 
electoral choices that are preferred by voters in the 
rest of the electorate. The methodologies for estimating 
group voting behavior as approved in applicable federal. 
cases to enforce the federal Voting Rights Act (42 U.S.C. 
Sec. 1973 et seq.} to establish racially polarized voting 
may be used for purposes of this section to prove that 
elections are characterized by racially polarized voting. 


Comments : 


According to the author, thistbill addresses the problems 
associated with block voting, particularly those associated 
with racial or ethnic groups. This is important for a 
state like California to address due to its diversity. 
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FISCAL EFFECT : Appropriation: No Fiscal Com.: No 
Local: No | 


SUPPORT : (Verified 1/8/02) 
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Mexican American Legal Defense and Educational Fund 


DLW:Jk 1/8/02 Senate Floor Analyses 


SUPPORT/OPPOSITION: SEE ABOVE 


wee® END #444 
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SB 976 (Polanco) Oppose 
File ltem # | 

Senate Floor: 16-9 (Failed) 

(NO: Ackerman, Haynes, Johannessen, Knight, McClintock, McPherson, 
Morrow, Oller, Poochigian; ABS: Battin, Brulte, Johnson, Margett, Monteith) 
Senate Elections & Reapportionment: 5-3 

(NO: Brulte, Johnson, Poochigian} 

Vote requirement: 21 _ 

Version Date: 5/1/01 


—— ee 


Ouick Summary 


Creates a new state Voting Rights Act that goes far beyond current Supreme 
Court interpretations of the federal Voting Rights law. It will unnecessarily 
increase voting rights litigation in the state. As currently drafted, this bill is 
not supportable, however, the author has expressed a desire to work ona 
bipartisan approach to this issue. 


Digest 

Enacts the California Voting Rights Act of 2001. 

Provides that a violation of its provisions shall be established if it is shown that 
racially polarized voting, as defined, occurs in elections for governing board 


members of a political subdivision. 


Provides that intent to discriminate against a protected class is not required to 
establish a violation of its provisions. | 


Authorizes a court to impose appropriate remedies, including district-based 
elections, and to award a prevailing plaintiff party reasonable attorneys fees. 


Background 


Existing law provides for public officials in political subdivisions beshenerally 
elected in at large elections. — | | 


Existing law generally permits the voters of the entire political subdivision to. 
decide the manner of election for the entire district. 


Document received by the CA Supreme Court. 


Most school boards and city councils are elected in at-large elections. 
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Using the federal Voting Rights Act, several lawsuits have forced local 
jurisdictions to change their voting procedures. In Thormburg v. Gingles, the 
U.S. Supreme Court set out a three-part test to determine whether at-large 
elections violated the Voting Rights Act: 


1. The minority community was sufficicntly concentrated eeopraphically that it 
was possible to create a district in which the minority could elect its own 
candidate. 

2. The minority community was politically cohesive, in that minority voters 
usually supported minority candidates. 

3. There was racially polarized voting among the majority community, which 
usually voted for majority candidates rather than for the minority candidates. 


Applying the Gingles test in Gomez v. City of Watsonville, the United States | 
Supreme Court affirmed that the at-large elections for city council violated the 
Voting Rights Act by diluting Hispanic voting BEreng et. The Court ordered 
single-member district elections. 


Analysis 


i 4 ; 
: oo ; E 


This bill is unnecessary. The Selorel Voting Biche Act already protects 
minorities from harm created by at-large elections. 


This bill does not require geographic concentration for a finding of racially 
polarized voting. If a minority group is not geographically concentrated, how 
will single-member districts change the results? 


It also permits other factors to be considered including use of electoral devices 
or other voting practices or procedures; the extent to which members of the 
protected class bear the effects of past discrimination 1n areas such as 
education, employment, and health, which hinder their ability to participate 
effectively in the political process, and the use of. overt or subtle racial appeals 
in political campaigns. 


Add those factors to the provisions ‘seonitiing attorneys’ fees and this bill is the 
full-employment act for voting rights’ act nak: and creates a whole new area 
for trial lawyers to have a field day. . 


Support & Opposition Received 


+ 


Support Mexican American pian Defense and Educational Fund (MALDEF) 
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Last year, Governor Davis hit the nail on the head when he vetoed AB 8 
(Cardenas), a stmilar measure that changed the voting methodology of the LA 
Community College District Board of Trustees from at-large to 7 trustee 
districts. In his veto message, the Governor cited local control. 


Under current law, generally, voters of the entire local political yurisdiction can 
already vote to change their election methodology without legislative authority. 


While the intent allows for potentially sreater representation, it does so at the 
expense of principle. Local control means allowing the local community to 
determine their choice of governance, 
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Date of Hearing: April 16, 2002 


ASSEMBLY COMMITTEE ON ELECTIONS, REAPPORTIONMENT AND 
CONSTITUTIONAL AMENDMENTS | 
John Longville, Chair 
SB 976 (Polanco) - As Amended: April 9, 2002 


SENATE VOTE : 24-10 
; SUBJECT : Elections: rights of voters. 
SUMMARY  : Establishes criteria by which local at-large elections 
may be found to have abridged the rights of certain voters and 
allows for remedies. Specifically, _this bill 


1) Provides that an at-large method of election may not be 
imposed or applied in a manner that results in the dilution or 
the abridgement of the rights of voters who are members of a 

protected class by impairing their ability to elect candidates 
of their choice or their ability to influence the outcome of 
an election. 


2)Establishes that voter rights have been abridged if it is 
shown that racially polarized voting occurs in elections for 
members of the governing body of the political subdivision or 
in elections incorporating other electoral choices by the 
voters of the political subdivision. 


3) Defines "racially polarized voting" as voting in which there 
is a difference in the choice of candidates or other electoral 
choices that are preferred by voters in the protected class, 
and in the choice of candidates and electoral choices that are 
preferred by voters in the rest of the electorate. 


4) Provides that the existence of racially polarized voting shall 
be determined from examining results of elections in which 
candidates are members of a protected class or elections 
involving ballot measures, or other electoral choices that 
affect the rights and privileges of members of the protected 
class. In making such a determination the extent to which 
candidates who are members of a protected class and who are 
preterred by voters of the protected class have been elected 
to the governing body of the political subdivision in question 
shall be probative. | 


Document received by the CA Supreme Court. 
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5) Establishes that methodologies for estimating group voting 
behavior, as approved in applicable federal cases to enforce 
‘the tederal Voting Rights Act (VRA), may be used to prove that 
elections are characterized by racially polarized voting. 


6)Specifies that proof of an intent on the part of voters or 
elected officials to discriminate against a protected class is 
not required and that the fact that members of a protected 
class are not geographically compact or concentrated may not 
preclude a finding of racially polarized voting. 


7)Specifies that other factors, including the use or electoral 
devices or other voting practices or procedures that may 
enhance the dilutive effects of at-large elections, are 
probative but not necessary factors to establish a violation 
of voting rights. 


B) Provides that upon a finding of racially polarized voting the 
court shall implement appropriate remedies, including the 
imposition of district-based elections. 


9) Provides reasonable attorney fees and litigation expenses for 
the prevailing plaintiff party in an enforcement action. 
Prevailing defendant parties shall not recover any costs, 
unless the court finds the action to be frivolous, 
unreasonable, or without foundation. 


10)Authorizes any voter who is a member of a protected class and 
who resides in a political subdivision that is accused of a 
violation of this legislation to file an action in the 
superior court of the county in which the political 
subdivision is located. 


EXISTING LAW s: 


1) Provides for political subdivisions that encompass areas of 
representation within the state. With respect to these areas, 
public officials are generally elected by all of the voters of 
the political subdivision (at-large), from districts formed 
within the political subdivision (district-baged), or by some 
combination thereof. 


2)Allows voters of the entire political subdivision to determine 


Via a local initiative whether public officials are elected by 
divisions or by the entire political subdivision. 


SB 976 
oe nee ee Be Page 3 
FISCAL EFFECT : Mone 


COMMENTS | | 
1) Purpose of the Bill : According to the author, SB 976 


"addresses the problem of racial block voting, which is 
particularly harmful to a state like California due to its 


http://www. leginfo. ca. govipub/bill/sen/sb_ fsb 976_ ofa 20020415 | 103929 asm comm.htm 6/1/2002 
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diversity. SB 376 provides a judicial process and criteria to 
determine if the problem of block voting can be established. 
Once the problem is judicially established, the bill provides 
courts with the authority to fashion appropriate legal 
remedies for the problem. In California, we face a unique 
Situation where we are all minorities. We need statutes to 

ensure that our electoral system is fair and open. This 
measure gives us a tool to move us in that direction: it 
identifies the problem, gives tools to deal with the problem 
and provides a solution," 


2)Legal History: In _Thornburg v. Gingles (1986) 478 U.S. 30, the 
United States Supreme Court announced three preconditions that 
a plaintiff first must establish to prove that an election 
system diluted the voting anne hale of a protected minority 
group: 7 


a) The minority community was sufficiently concentrated 
geographically that it was possible to create a district in 
which the minority could elect its own candidate. 


b) The minority community was politically cohesive, in that 
minority voters usually supported minority candidates. 


og There was racially polarized voting among the majority 
community, which usually {but not necessarily always), 
voted for majority candidates rather than for minority 
candidates. 


In Gomez v. City of Watsonville (1988) 863 F.2d 1407, 1417, 
cert. denied, 489 US 1080, the United States Supreme Court 
affirmed that at-large elections of city council members in 
Watsonville, California had diluted the voting strength of the 
minority community, and ordered the city to switch to 
single-member district elections. The plaintiffs in the 
Watsonville case were successful in establishing the three 
preconditions created in Gingles _ 


$B 976 - 
Page 4 
3)Impact of this Bill : In _Gingles , the Supreme Court 


established three conditions that a plaintiff must meet in 
order to prove that at-large districts diluted the voting 
strength of minority communities. This bill requires that 
only two of those conditions be met, and does not require that 
a minority community be sufficiently concentrated 
geographically to create a district in which the minority 
community could elect its own candidate. As such, this bill 
would presumably make it easier to successfully challenge 
at-large districts. Given that this bill applies to all local 
“districts that elect candidates at-large, the impact of this 
bill could be significant. If the minority community is not 
sufficiently geographically compact, it is unclear what 
benefit would result from eliminating at-large elections. 
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- 4)Previous Legislation : AB 8 (Cardenas) of 1999, which sought 


to eliminate the at-large election system within the Los 
Angeles Community College District, was vetoed by the 
Governor. In his veto message, the Governor stated that the 
decision to create single-member districts was best made at 
the local level, and not by the state. AB 172 (Firebaugh) of 
1999, proposed to prohibit at-large elections for specified 
K-12 school districts. That bill was approved by this 
committee, but was amended to an unrelated subject in the 
Senate Education Committee. 


REGISTERED SUPPORT / OPPOSITION 
SuUppore 

None on file. 
Opposition 


None on file, 


Analysig Prepared by oy Ethan Jones / E., R. & C. A. f/ (916) 
319-2094 
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SENATE THIRD READING 
SB 976 (Polanco) 

As Amended June 11, 2002 
Majority vote 





SENATE VOTE: 24-10 





ELECTIONS 5-1 JUDICIARY 8-4 
Ayes: Longville, Cardenas, Steinberg, Ayes: Corbett, Dutra, Jackson, Longville, 
Keeley, Shelley | Shelley, Steinberg, Vargas, Wayne 
Nays: Ashburn | Nays: Harman, Bates, Robert Pacheco, 
: | Rod Pacheco 


SUMMARY: Establishes criteria by which local at-large elections may be found to have 
abridged the rights of certain voters and allows for remedies. Specifically, this bill: 


1) Provides that an at-large method of election may not be imposed or applied in a manner that 
impairs the ability of a protected class to elect candidates of its choice or its ability to 
influence the outcome of an election, as a result of the dilution or the abridgment of the nights 
of voters who are members of a protected class. 





2) Establishes that voter rights have been abridged if it is shown that racially polarized voting 
occurs in elections for members of the governing body of the political subdivision or in 
elections incorporating other electoral choices by the voters of the political subdivision. 


3), Defines "racially polarized voting" as voting in which there is a difference in the choice of 
candidates or other electoral choices that are preferred by voters in the protected class, and in 
the choice of candidates and electoral choices that are paren by voters in the rest of the 
electorate. 


4) Provides that the existence of racially polarized voting shall be determined from examining 
results of elections in which at least one candidate is a member of a protected class or 
elections involving ballot measures, or other electoral choices that affect the rights and 
privileges of members of a protected class. In making such a determination the extent to 
which candidates who are members of a protected class and who are preferred by voters of 
the protected class have been elected to the governing body of the political subdivision in 
question shall be probative. . 


5) Establishes that methodologies for estimating group voting behavior, as approved in 
applicable federal cases to enforce the federal Voting Rights Act (VRA), may be = to 
prove that elections are characterized. by racially polarized voting. 
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® | 6) Specifies that _— of an intent on the part si voters or elected officials to discriminate 
against a protected class is not required and that the fact that members of a protected class are 
not geographically aes ‘a of:  cieiaatien may. not preclude a finding of racially polarized 
ORD 8 


Provided by LRI History LLC a ee a * Page 17 of 22 
Ex. A- 323 


SB 976 
Page 2 








7) Specifies that other factors, including the use of electoral devices or other voting practices or 
procedures that may enhance the dilutive effects of at-large elections, are probative but not 
necessary factors to establish a violation of voting rights. 


8) Provides that upon a finding of racially polarized voting the court shall implement 
appropriate remedies, including the imposition of district-based elections. 


9) Provides reasonable attorney fees and litigation expenses for the prevailing plaintiff party in 
an enforcement action. Prevailing defendant parties shall not recover any costs, unless the 
court finds the action to be frivolous, unreasonable, or without foundation. 


10) Authorizes any voter who is a member of a protected class and who resides in a political 
subdivision that is accused of a violation of this legislation to file an action in the superior 
court of the county in which the political subdivision is located. 


EXISTING LAW: 


1) Provides for political subdivisions that encompass areas of representation within the state. 
With respect to these areas, public officials are generally elected by all of the voters of the 
political subdivision (at-large), from districts formed within the political subdivision (district- 
based), or by some combination thereof. 





2) Allows voters of the entire political subdivision to determine via a local initiative whether 
public officials are elected by divisions or by the entire political subdivision. 


FISCAL EFFECT: None 


COMMENTS: According to the author, this bill “addresses the problem of racial block voting, 
which is particularly harmful to a state like California due to its diversity. SB 976 provides a 
judicial process and criteria to determine if the problem of block voting can be established. Once 
the problem is judicially established, the bill provides courts with the authority to fashion 
appropriate legal remedies for the problem. In California, we face a unique situation where we 
are all minorities. We need statutes to ensure that our electoral system is fair and open. This 
measure gives us a tool to move us in that direction: it identifies the problem, gives tools to deal 
with the problem and provides a solution." 

In Thornburg v. Gingles (1986) 478 U.S. 30, the United States Supreme Court announced three 
preconditions that a plaintiff first must establish to prove that an election system diluted the 
voting strength of a protected minority group: - 


1) The minority community was sufficiently concentrated geographically that it was possible to 
create a district in which the minority could elect its own candidate. 
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© 2) The minority community was politically cohesive, in that minority voters usually supported 
minority candidates. oe 





3) There was racially polarized voting among the majority community, which usually (but not 
necessarily always), voted for majority candidates rather than for minority candidates. 
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In Gomez v. City of Watsonville (1988) 863 F.2d 1407, 1417, cert. denied, 489 US 1080, the 
United States Supreme Court affirmed that at-large elections of city council members in 
Watsonville, California had diluted the voting strength of the minority community, and ordered 
the city to switch to single-member district elections. The plaintiffs in the Watsonville case were 
successful in establishing the three preconditions created in Gingles. 





As noted above, the Supreme Court in Gingles established three conditions that a plaintiff must 
meet in order to prove that at-large districts diluted the voting strength of minority communities. 
This bill requires that only two of those conditions be met, and does not require that a minority 
community be sufficiently concentrated geographically to create a district in which the minority 
community could elect its own candidate. As such, this bill would presumably make it easier to 
successfully challenge at-large districts. Given that this bill applies to all local districts that elect 
candidates at-large, the impact of this bill could be significant. If the minority community Is not 
sufficiently geographically compact, it is unclear what benefit would result from eliminating at- 
large elections. | 


AB 8 (Cardenas) of 1999, which was vetoed, sought to eliminate the at-large election system 

within the Los Angeles Community College District. In his veto message, the Governor stated 

that the decision to create single-member districts was best made at the local level, and not by the 

state. AB 172 (Firebaugh) of 1999, which was vetoed, proposed to prohibit at-large elections for 

specified K-12 school districts. That bill was approved by the Assembly, but was amended to an 
© unrelated subject in the Senate Education Committee. | 





Analysis Prepared by: Willie Guerrero/E., R. & C. A./ (916) 319-2094 


FN: 0005396 
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Assembly Republican Bill Analysis SB 976 (Polanco) 


Elections, Reapportionment and Constitutional — Oppose 


Amendments Committee 


3B 976 (POLANCO) 
ELECTIONS: RIGHTS OF VOTERS. 


Version: 4/9/02 Last Amended Vice-Chair: Roy Ashburn 
Vote: Majority Tax or Fee Increase: No 
Oppose Creates a separate criteria under state Jaw for filing of crvil rights actions 


in "at-large" district elections in addition to those currently provided for in 
federal law, in a manner which 1s certain to invite both increased litigation 
as well as disputed "findings of fact" as a result of “probative declarations" 
included in the bill. 


NOTE #1: NO Senate Republicans voied in support of the bill (10 “Noes,” 4 “Abs./N.Y.”). 


NOTE {f2: April 9th amendments -- taken after the defeat of the bill in Committee on April Ist -- arc 
purely technical and in no way address the substantive objections which underlie the "OPPOSE" . 
recommendation on the bill. 


influence the outcome of an election. 





Policy Question | 
Should the Stale of California establish a new 
Voting Rights act to protect minority conununities 
from polarized voting? 





2) Establishes that voter rights have becn abridged 
if itis shown that racially polarized voting 
occurs In elections for members of the 
poverning body of the political suhdivision or in 
elections incorporating other electoral choices 
by the vaters of the political subdivision. 





LECT LIELD ahd 


Creatcs anew statc Voting Righls Act (referred to 


fined 
= 
in the bill as the “Califormia Voting Rights Act of 3) Defines "racially polarized voting" as voting in O 
2001”) that establishes criteria in state law that which there is a difference in the choice of & 
enables the validity of at-large elections to be candidates or other electoral choices that are oD 
challenged in California statc courl beyond current preferred by voters in the protected class, and in = 
U.S. Supreme Court interpretations to do all of Lhe the choice of candidates and electoral choices DY 
following: that arc preferred by voters 1n the resi of the 5. 
. . electorate. =) 
1} Provides that an at-large method of election may N 
not be imposed or applied in a manner that A) Provides that the existence of racially polarized 
Tesults in the dilution or the abridgement of the voling shall be determined from examining < 
nights of volers who are members of a protected resulls of elections 11 which candidates are U 
class by impairing their ability to élect members of a protected class or elections oO 
candidates of their choice or their ability to involving ballot measures, or other electoral | Ss 
choices that affect the nghts and privileges of > 
Senate Republican Floor Votes (24-10) 1/30/02 members of the protected class. In making such to 
Ayes: None a determination the extent to which candidates - 
Noes: All Republicans Except who are members of a protected class and who oO 
Abs./NV: Haynes, Margett, Monteith, Oller are preferred by voters of the protected class > 
Assembly Republican Elections Votes (3-1) 4/2/02 have been elected to the governing body of the 'D 
FAIL PASSAGE political subdivision in question shall be O 
Ayes: None probative, v 
Noes: Ashburn —_ 
Abs. / NV: Leonard 5) Lstablishes that methodolowies for estimating = 
Assembly Republican Elections Votes (5-1) 1/16/01 group yoling behavior, as approved in = 
Ayes: None applicable lederul cases to enforce Lhe federal 
Noes; Ashburn | Voting Rights Act (VRA), muy be used to - 
Abs. / NV: Leonard’ prove that elections are characterized by O 
Assembly Republican Votes (0-0) 1/1/01 racially polarized voting, a 
Ayes: None : | | | 
Noes: None | . | 6G) Specifies that proof of an intent on the part of 


Abs. /NV: None | | yolcrs or clected officials to discriminate 
| avainst a protected class is not required and that 
"(he fact that incinbers of a protected class are 
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not geographically compact or concentrated 
may not preclude a findiig of racially polarized 
voting. 


7) Specifies that other factors, including the use or 
electoral devices or other voling practices or 
procedures that may enhance the dilutive effects 
of at-large elections, arc probative but not 
necessary factors to cstablish a violation of 
voting rights. 


8) Provides that upon a finding of racially 
polarized voting the court shall nnplement 
appropriate remedies, including the imposition 
of district-hased elections. 


9) Provides “reasonable attorney fees and litigation 
expenses” for the prevailing plaintiff party m an 
enforcement action, Prevailing defendant 
parties shall not recover any costs, unless the 
court finds the action to be frivolous, 
unreasonable, or without foundation. 


10} Authorizes any votcr who is a membcr of a 
protected class and who residcs in a political 
subdivision that is accused of a violation of this 
legislation to file an action in the superior court 
of the county in which the pohtical subdivision 
1s located. 


Mexican American Legal Defense and Education 
Fund (MALDEE) 





Opposition — 


None on file 





Arguments In Support of the Bill - . 
According to a statement [rom the author, SB 976 
"addresses the problem of racial block voting, 
which is particularly harmful to a state like 
California due to its diversity, 5B 976 provides a 
judicial process and criteria to determine if the 
problem of block voting can be established. Once 
the problem is judicially established, the bill 
provides courts with the authority to fashion 
appropriate legal remedies for the prohfem. In 
California, we face a unique situation where we are 
all minorities. We need statutes to ensure that our 
electoral system is fair and open. ‘his measure 
afves us a tool fo move us in that direction: tt 
identifies the problem, gives tools to deal with the 
problem and provides a solution.” 





Arguments In Opposition to the BHT 
The Fedcral Voting Rights act already protects 
minorities from lhe deleterious effects of at-large 
district voling (where such deletertous effects may 
be found to occur), and this bill would : 
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unnecessarily — and in some cascs inappropriately -- 


exceed the federally established eriterta. 


The bill docs not require geographic concentration 
ofa muimorily to cstablish a finding of racially 
polarized voting. 


The provisions which state thal “Any voter of (he 
protected class,,.may file an aclion...in the superior 
court” Qo, 5, lines 6-10), and which state (lat “In 
any action...tle court shall allow the prevailing 
plaintiff party...a reasonable altormey’s fee., .and 
litigation expenses including, but not limited to, 
expert witness fees and expenses...” (page 4, lines 
31-37) will invite litigation in virtually any 
conceivable circumstance. When taken together 
with the slatutory definitions of probulive factors, 
the bill in ils ciwrent form is at once unworkable and 
ill-advised as a matter of public policy, while 
polentially unavailing in secking to address the very 
harms it purports to redress. | 


Fiscal Effect 
Unknown. 








Comments ._ 


While it is always difficult to oppose a measure 
which seeks to ensure voting rights — let alone a bill 
entitled the “Caltfornia Voting Rights Act of 2001” 
— this bill, however well-tntentioned, simply does 
not merit support. Not only does it seek to exceed 
federal Voting Rights law (both statutory and case 
law) in a manner which is currently unnecessary to 
address the real issues of voter access, but the 
language of the bill presenls VERY REAL 
problems in the arcas of increased higalion and 
probulive findings written into the slalutory law, not 
lo mention the overall policy question of creating a 
body of law separule fram the established [federal 
standard. 7 


First, as noted in the “Arguments in Opposition,” 
the provisions of the bill which pravide that “Any 
voter of the protected class,,,may file an action...in 
the superior court” (p. 5, lines 6-10), and which 
state that “In any actton...the court shall allow the 
prevailing plaintitf party...a reasonable attorney’s 
fee...and litigation expenses including, but not 
limited to, expert witness fees and expenses...” ()>. 
4, lines 31-37) will invite litigation in virtually any 


conceivable circumstance, and are by themselves 


enough to garner an “Oppose unless amended” 
recommendation. When taken together with the 
“probative declarations” of the bill, however, tlere 
can be no question of the appropriateness behind the 


“Oppose” recommendation. 


According to Biack’s Law Dictionary (6 ed.}, 
“Probative evidence...tn the law of evidence, means 
having the effcct of proof.” Similarly, ‘Probative 
facts.. .1n the law of cvidence, (are) facts which 
actually have effect of proving facts sought; 
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evidentiary facts.” This bill provides that ALL of 
the following are “prebative, but net necessary 
factors to establish a violation...”: 


» “. the use of electoral devices or other vating 
practices or procedures that may enhance the 
dilutive effects of al-large elections...” 

»s “denial of access to those processes 
detennining which groups of candidates will 
receive financial or other support In a gtven 
election...” 

e “the extent to which members of the 
protected class bear the effects of past 
discrimination in areas such as education, 
cmployment, and health, which hinder their 
ability to participale effectively tn the political 
process, and...” 

e “.. the use of overt or subtle racial appeals m 
political campaigns.” 


A careful reader of this language can only conclude 
that these criteria are both unworkable and admut of 
wholly subjective analysis. Furthermore, as 
section 14029 of the bill (page 4, lines 27-30) statcs 
that “Upon a Iinding of a vialation of Section 14027 
aud Section 14028, the court shall implement 
appropriate remedies, including the tmposition of 
districl-based elections, that are tailored to remedy 
the violation,” a court MUST act WHENEVER it 1s 
found to have established ANY of these critcria as 
having existed. So not only ts a court compelled to 
act upon Che mosl problematic of criteria, but the 
profoundly libcral standing and plaintiff legal 


Policy Cansultant: Richard Mersereau 4/11/00 
Fiscal Consultant: 
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competisation provision of the bill ali but invite 


tigation where it may not be warranted. Again, as 
noted at the begmning of these comments, any hint 
ofa violation of voting rights is a very scrious issue 
which must be addresscd; sadly, this bill is whally 
imadequate to the task. 


Applicable federal law 


In hornburg vy. Gingles (1986) the Supreme 
Court made three preconditions criteria lo prove 


claim that the Voter Rights Act had been violated. 


1. Minority community was sufficiently 
concentrated geographically so that a district 
could he created where a minority candidate 
could be elected. 

2. The minority community showed cnough 
cohesiveness to elect a minority candidate. 

3. There was racially polarized voting that usually 
yoted for majority candidates. | 


NOTE ON HEARING OF BILL IN POLICY 
COMMITTEE 


At the April 1° hearing of the ERCA Committee on 
this bill, witnesscs spcaking in support of the bill 
were questioned as to the particulurs of how the bill 
would operate, and did not refute the contentions 
which rest at the heart of opposition lo this measure. 
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BILLNO:  SB976 HEARING DATE: 5/2/04 


AUTHOR: POLANCO ANALYSIS BY: Darren Chesin 
AMENDED: AS TO BE AMENDED 

FISCAL: NO 

SUBJECT: 


At large and district elections: rights of voters 
BACKGROUND: 


Existing law provides that the governing boards of local political jurisdictions (i.e., 
cities, counties, and school or other districts) are generally elected by all of the 
voters of the political subdivision (at-large) or from districts formed within the 
political subdivision (district-based) or some combination thereof. | 


Existing law generally permits the voters of the entire local politica! jurisdiction to 
determine via ballot measure whether the governing board is elected at-large or 
by districts. The processes for placing one of these measures on the ballot 
varies according to the type of jurisdiction. 


Most cities and school or other districts in California elect their governing boards 
using an at-large election system. The exceptions, those that elect by district, 
tend to be the very large cities and school districts. 


One of the most frequently cited reasons for changing from at-large to district. 
elections is the need to overcome a history or pattern of racial inequity. In some 
instances, election by districts may actually be required by the federal Voting 

_ Rights Act. In Gomez v. City of Watsonville (1988), the United States Supreme 
Court affirmed that the at-large elections of city council members in Watsonville, 
California had diluted the voting strength of the minority community, and ordered 
the city to switch to single-member district elections. In Thornburg v. Gingles 
(1986), the Supreme Court announced three preconditions that a plaintiff first 
must establish to prove such a claim. The plaintiffs in the Watsonville case were 
successful in establishing these conditions, which were: 


e The minority community was sufficiently concentrated geographically that it 
was possible to create a district in wnich the minority could elect its own 
candidate. 
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usually supported minority candidates. 
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e There was racially polarized voting among the majority community, which 
usually (but not necessarily always), voted for majority candidates rather than 
for the minority candidates. 


PROPOSED LAW: 


This bill would establish criteria in state law through which the validity of loca! at- 
large election systems can be challenged in court. Specifically, this bill does all 
of the following: 


(a) Provides that a local political jurisdiction may not employ an at-large method 
of election if it results in the dilution or the abridgement of the rights of any 
registered voter who is a member of a minority race, color or language 
group, by impairing their ability to elect candidates of their choice or by 
impairing their ability to influence the outcome of an election. | 


Provides that a violation of this prohibition is established if it is shown that 
racially polarized voting occurs in elections for members of the governing 
body or in elections incorporating other electoral choices by the voters of the 
same jurisdiction. . 


(b) 


bl 


(c) Defines "racially polarized voting” as voting in which there is a difference in 
the choice of candidates or other electoral choices that are preferred by the © 
voters in the protected class, and in the choice of candidates and electoral 
choices that are preferred by voters in the rest of the electorate. 


(d) Specifies the methodology by which racially iominas voting may be 
established. 


(e) Specifies that the fact that members of a protected class are not 
_ geographically compact or concentrated may not preclude a finding of 
racially polarized voting, but may be a factor in determining an appropriate 
remeay. 


(ft) States that proof of an intent on the part of the voters or elected officials to 
discriminate against a protected class is not required. 


(g) Delineates other factors that may be introduced as evidence in order to © 
establish a violation. 


(h). Authorizes a court to impose appropriate remedies, including district-based 
elections, and to award a prevailing non-state or non-local government 
plaintiff party reasonable attorney's fees consistent with specified case law 
as part of the costs. 
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COMMENTS: 


1. According to the author, this bill addresses the problems associated with 
block voting, particularly those associated with racial or ethnic groups. This is 
important for a state like California to address due to its diversity. 


2. This bill establishes criteria wnen met, that would serve fo prohibit the use of 
at-large elections in local jurisdictions. Unlike the preconditions established 
by the Supreme Court in Thornburg v. Gingles, this bill does not require that. 
the minority community be geographically compact or concentrated. If a 
minority community is not sufficiently geographically compact to ensure that it 
can elect one of their members from a district, what is gained by eliminating 
the at-large election system? | 


3. Several bills seeking to promote the use of district-based elections over at- 
large elections have been pursued in the past. Last year, AB 8 (Cardenas) 
which sought to eliminate the at-large election system within the Los Angeles 
Community College District, was vetoed by the Governor. In his veto 
message, the Governor stated that the decision to create single-member 
trustee areas is best made at the local level, not by the state. AB 172. 
(Firebaugh) of 1999, which would have prohibited at-large elections for 
specified K-12 school districts, passed this committee but died in the Senate 
Committee on Education. 


POSITIONS: 
Sponsor: Joaquin Avila, former President, MALDEF; public interest attorney — 
Support: None received 


Oppose: None received 
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Date of Hearing: April a2, 2002 


i. 


ASSEMBLY COMMITTEE ON ELECTIONS, REAPPORTIONMENT AND 
i CONSTITUTIONAL AMENDMENTS 

John tongville, Chair 
SB 976 (Polanco) - As Amended: March 18, 2002 


SENATE VOTE: 24-10 
SUBJECT: Elections: rights of voters. 


SUMMARY: Establishes criteria by which local at-large elections may be found to 





have abridged the rights of certain. voters and allows for remedies. Specifically, 
this bill: 
1) Provides that an at-large method of election may not be imposed or applied ina 


manner that results in the dilution or the abridgement of the rights of voters 
who are members of a protected class by impairing their ability to elect 
candidates of their choice or their ability to influence the outcome of an 
election. 

2) Establishes that voter rights have been abridged if it is shown that racially 
polarized voting occurs in elections for members of the governing body of the 
political subdivision or in elections incorporating other electoral choices by 
the voters of the political subdivision. 


3) Defines "racially polarized voting" as voting in which there is a difference in 
the choice of candidates or other electoral choices that are preferred by 
voters in the protected class, and in the choice of candidates and electoral 
choices that are preferred by voters in the rest of the electorate. 


4} Provides that the existence of racially polarized voting shall be determined 
From examining results of elections in which candidates are members of a 
protected class or elections involving ballot measures, or other electoral 
choices that affect the rights and privileges of members of the protected 
class. In making such a determination the extent to which candidates who are 
members of a protected class and who are preferred by voters of the protected 
class have been elected to the governing body of the political subdivision in 
question shall be probative. 


5} Establishes that methodologies for estimating group voting behavior, as 
approved in applicable federal cases to enforce the federal Voting Rights Act 
(VRA), may be used to prove that elections are characterized by racially 
polarized voting. 


6) Specifies that proof of an intent on the part of voters or elected officials to 
discriminate against a protected class is not required and that the fact that 
members of a protected class are not geographically compact or concentrated may 
not preclude a finding of racially polarized voting. 7 


7) Specifies that other factors, including the use or electoral devices or other 
voting practices or procedures that may enhance the dilutive effects of at- 
large elections, are probative but not necessary factors to establish a 
‘violation of voting rights. 


8) Provides that upon a finding of racially polarized voting the court shall 
implement appropriate remedies, including the imposition of district-based 
elections. | | 
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9) Provides reasonable attorney fees and litigation expenses for the prevailing 
plaintiff party in an enforcement action. Prevailing defendant parties shall 
not recover any costs, unless' the court finds the action to be frivolous, 
unreasonable, or without foundation. | | 
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10) Authorizes any voter who is a member of a protected class and who resides ina 
political subdivision that is accused of a violation of this legislation to 
file an action in the superior court of the county in which the political 
subdivision is located. 


EXISTING LAW: 


1) Provides for political subdivisions that encompass areas of representation 
within the state. With respect to these areas, public officials are generally 
elected by all of the voters of the political subdivision (at-large), from 
districts formed within the political subdivision (district-based), or by some 
combination thereof. | 


2) Allows voters of the entire political subdivision to determine via a local 
initiative whether public officials are elected by divisions or by the entire 
political subdivision. 


FISCAL EFFECT: None 
COMMENTS : 


1) Purpose of the Bill: According to the author, SB 976 "addresses the problem 
of racial block voting, which is particularly harmful to a state like 
California due to its diversity. SB 976 provides a judicial process and 
criteria to determine if the problem of block voting can be established. Once 
the problem is judicially established, the bill provides courts with the 
authority to fashion appropriate legal remedies for the problem. In | 
California, we face a unique situation where we are all minorities. We need 
statutes to ensure that our electoral system is fair and open. This measure 
gives us a tool to move us in that direction: it’ identifies the problem, gives 
tools to deal with the problem and provides a solution." 


2) Legal History: In Thornburg v. Gingles (1986) 478 U.S. 30, the United States 

| Supreme’ Court announced three preconditions that a plaintiff first must 
establish to prove that an election system diluted the voting strength of a 
protected minority group: 


a) The minority community was sufficiently concentrated geographically that 
it was possible to create a district in which the minority could elect 
its own candidate. 


b) The minority community was politically cohesive, in that minority voters 
usually supported minority candidates. 


c) There was racially polarized voting among the majority community, which 
usually (but not necessarily always), voted for majority candidates 
rather than for minority candidates. 


* 
In Gomez v. City of Watsonville (1988) 863 F.2d 1407, 1417, cert. 
denied, 489 US 1080, the United States Supreme Court affirmed that at- 
large elections of city council members in Watsonville, California had 
diluted the voting strength of the minority community, and ordered the 
‘city to switch to single-member district elections. The plaintiffs in 
the Watsonville case were successful in establishing the three 
preconditions created in Gingles. 
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3) Impact of this Bill: In Gingles, the Supreme Court established three 
conditions that a plaintiff must meet in order to prove that at-large 
districts diluted the voting strength of minority communities. This bill 
requires that only two of those conditions be met, and does not require that 
a minority community be sufficiently concentrated geographically to create a 
district in which the minority community could elect its own candidate. As 
such, this bill would presumably make it easier to successfully challenge at- 
large districts. Given that this bill applies to all local districts that 
elect candidates at-large, the impact of this bill could be significant. If 
the minority community is not sufficiently geographically compact, it is 
unclear what benefit would result from eliminating at-large elections. 





4) Previous Legislation: AB 8 (Cardenas) of 1999, which sought to eliminate the 
at-large election system within the Los Angeles Community College District, 
was vetoed by the Governor. In his veto message, the Governor stated that 
the decision to create single-member districts was best made at the local 
level, and not by the state. AB 172 (Firebaugh} of 1999, proposed to 
prohibit at-large elections for specified K-12 school districts. That bill 
was approved by this committee, but was amended to an unrelated subject in 
the Senate Education Committee. : 


REGISTERED SUPPORT / OPPOSITION: 
Support 

None on file. 

Opposition 


None on file. 
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Date of Hearing: April 16, 2002 


ASSEMBLY COMMITTEE ON ELECTIONS, REAPPORTIONMENT AND 
CONSTITUTIONAL AMENDMENTS 
: John Lonegville, Chair 
SB 976 (Polanco) - As Amended: April 9, 2002 


SENATE VOTE: 24-10 
SUBJECT: Elections: rights of voters. 


SUMMARY: Establishes criteria by which local at-large elections may be found to have 
abridged the rights of certain voters and allows for remedies. Specifically, this bill: 


1) Provides that an at-large method of election may not be imposed or applied in a manner that 
results in the dilution or the abridgement of the rights of voters who are members of a 
protected class by impairing their ability to elect candidates of their choice or their ability to 
influence the outcome of an election. 


2) Establishes that voter rights have been abridged if it is shown that racially polarized voting 
. occurs in elections for members of the governing body of the political subdivision or in 
elections incorporating other electoral choices by the voters of the political subdivision. 


3) Defines "racially polarized voting" as voting in which there is a difference in the choice of 
candidates or other electoral chotces that are preferred by voters in the protected class, and in 
the choice of candidates and electoral choices that are preferred by voters in the rest of the 
electorate. 


4) Provides that the existence of racially polarized voting shall be determined from examining 
results of elections in which candidates are members of a protected class or elections 
involving ballot measures, or other electoral choices that affect the rights and privileges of 
members of the protected class. In making such a determination the extent to which 
candidates who are members of a protected class and who are preferred by voters of the 
protected class have been elected to the governing body of the political subdivision in 
question shall be probative. _ 


5) Establishes that methodologies for estimating group voting behavior, as approved in 
_ applicable federal cases to enforce the federal Voting Rights Act (VRA), may be used to 
prove that elections are characterized by racially polarized voting. 


6) Specifies that proof of an intent on the part df voters or elected officials to discriminate 
against a protected class is not required and that the fact that members of a protected class are 
not geographically compact or concentrated may not preclude a finding of ractally polarized 
voting. | 
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8) Provides that upon a finding of racially polarized voting the court shall implement 
appropriate remedies, including the imposition of district-based elections. 


9) Provides reasonable attorney fees and litigation expenses for the prevailing plaintiff party in 
an enforcement action. Prevailing defendant parties shall not recover any costs, unless the 
court finds the action to be frivolous, unreasonable, or without foundation. 


10) Authorizes any voter who is a member of a protected class and who resides in a political 
subdivision that is accused of a violation of this legislation to file an action in the superior 
court of the county in which the political subdivision 1s located. 


EAISTING LAW: 


1) Provides for political subdivisions that encompass areas of representation within the state. 
With respect to these areas, public officials are generally elected by all of the voters of the 
political subdivision (at-large), from districts formed within the political subdivision (district- 
based), or by some combination thereof, 


2) Allows voters of the entire political subdivision to determine via a local initiative whether 
public officials are elected by divisions or by the entire political subdivision. 


FISCAL EFFECT: None 
COMMENTS: 


1) Purpose of the Bill: According to the author, SB 976 "addresses the problem of racial block 
voting, which is particularly harmful to a state like California due to its diversity. SB 976 
provides a judicial process and criteria to determine if the problem of block voting can be 
established. Once the problem is judicially established, the bill provides courts with the 
authority to fashion appropriate legal remedies for the problem. In California, we face a 
unique situation where we are all minorities. We need statutes to ensure that our electoral 
system is fair and open. This measure gives us a tool to move us in that direction: it 
identifies the problem, gives tools to deal with the problem and provides a solution." 


2) Legal History: in Thomburg v. Gingles (1986) 478 U.S. 30, the United States Supreme Court 
announced three preconditions that a plaintiff first must establish to prove that an election 
system diluted the voting strength of a protected minority group: | 


a) The minority community was sufficiently concentrated geographically that it was 
possible to create a district in which the minority could elect its own candidate. 


b) The minority community was politically cohesive, in that al voters usually 
supported minority candidates. 


Cc) There was racially polation’ vation among the majority community, which usually (but 
not necessarily always), voted for majority candidates rather than for minority candidates. 


In Gomez v. City of Watsonville (1988) 863 F.2d 1407, 1417, cert. denied, 489 US 1080, the 
United States Supreme Court affirmed that at-large elections of city council members in 
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Watsonville, California had diluted the voting strength of the minority community, and 
ordered the city to switch to single-member district elections. The plaintiffs in the 
Watsonville case were successful in establishing the three preconditions created in Gingles. 


3) Impact of this Bill: In Gingles, the Supreme Court established three conditions that a 
plaintiff must meet in order to prove that at-large districts diluted the voting strength of 
minority communities. This bill requires that only two of those conditions be met, and does 
not require that a minority community be sufficiently concentrated geographically to create a 
district in which the minority community could elect its own candidate. As such, this bill 
would presumably make it easier to successfully challenge at-large districts. Given that this 
bill applies to all local districts that elect candidates at-large, the impact of this bill could be 
significant. If the minority community is not sufficiently geographically compact, it is 
unclear what benefit would result from eliminating at-large elections. 


4) Previous Legislation: AB 8 (Cardenas) of 1999, which sought to eliminate the at-large 
election system within the Los Angeles Community College District, was vetoed by the 
Governor. In his veto message, the Governor stated that the decision to create single- 
member districts was best made at the local level, and not by the state. AB 172 (Firebaugh) 
of 1999, proposed to prohibit at-large elections for specified K-12 school districts. That bill 
was approved by this committee, but was amended to an unrelated subject in the Senate 

- Education Committee. 


REGISTERED SUPPORT / OPPOSITION: 
Support 

None on file. 

Opposition 

None on file. 


Analysis Prepared by: Ethan Jones/ E., R. & C. A. / (916) 319-2094 
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SENATE BILL - | No. 976 | 


Introduced by Senator Polanco 


February 23, 2001 








An act to add Chapter 1.5 (commencing with Section 14025) to 
Division 14 of the Elections Code, ans to voting nights. — 


LEGISLATIVE COUNSEL'S DIGEST 
5B 976. as introduced, Polanco. Elections: rights of voters. 
Existing law provides for political subdivisions that encompass 
m unicipal_ areas of representation within the state. With respect to these 
municipal areas, public officials are generally elected by all of the © 
voters of the political subdivision (at-large} or fromm districts forrned 


_. within the political subdivision (district-based). 


Existing law generally allows the voters of the entire political 
subdivision to determine whether the elected public officials are elected 
by divisions or by the entire political subdivision. > 3 

This bill would provide that a municipal politica! subdivision may 
not be subdivided in’a manner that results‘in a denial or abridgment of 
the right of a registered voter 6 wéie on account of membership ina 
minority race, color or language up. 

This bil! would provide that acyiolation ‘of its provisions shall be 
established if it is shown that fagally polarized voting, as defined, 
occurs in elections for governing board members of a municipal 
political subdivision, it would previde that an intent to discrimimate 


against a protected class, as detmed, is not requited, 10 establish a ~ 
violation of this bill. 


Ths bil would authorize a cant to impose appropriate remedies, 
in cluding distnct-based elections gnd to award a prevailing nonstate or 
nonlocal government’ plaintiff party reasonable attorney’s fees. 
consistent with specified case laxt{as part of the costs. 
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14028. (a) A violation of Section 14027 is established if it 1s 
shown that racially polarized voting occurs in elections for 
members of the gov eming body of a —— political 
subdivision. 

(b) The occurrence of racially polarized voting shal] be - 

determined from examining results of elections m which | 
candidates are members of a protected: class. One circumstance. 
that may be considered ts the extent to which candidates who are 
members of a protected class have been elected to the governing 
body of a-frenicipal political subdivision that is the subi ect of an 
action based upon Section 14027. aac +h eatin 

(c) The fact that members of a protected’class are not 
geographically. compact or concentrated may not preclude a 
finding of racially .polarized voting, but may be a factor in 
determining an appropriate remedy, 

-(d) Proof of an intent on the part of the voters or elected | 
officials to discriminate against a protected class is not requires, 74 

‘14029. Upon a finding of a violation of Section 14027; the ° 
court shall implement appropriate ‘remedies, including the 

Imposition of district-based elections +#rplace-otath errets 
that are tailored to remedy the violation. | 

J4030. In any action to enforce Section 14027, the court shall 
allow the prevailing plaintiff-party,.other than the state or political 
subdivision thereof, a reasonable attorney’s fee consistent with the. 
standards established in-Serrano v. Priest (1977) 20 Cal.3d 25, at 
_ : ia Are ght. erie : pee Pee pages 4&8 and 49, as part of-the costs. Prevailing plaintiff parties, 
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Ex. A- 343 


BILL NUMBER: SB 976 INTRODUCED 
BILL TEXT 


INTRODUCED BY Senator Polanco 
FEBRUARY 23, 200i 


An act to add Chapter 1.5 (commencing with Section 14025} to 


Division 14 of the Elections Code, relating to voting rights. 


LEGISLATIVE COUNSEL'S DIGEST 





SB 976, as introduced, Polanco. Elections: rights of voters. | 
Existing law provides for political subdivisions that encompass 
municipal areas of representation within the state. With respect to 
these municipal areas, public officials are sencrally elected by all 

of the voters of the political subdivision (at-large) or from 

districts — within the political subdivision (district-based). 
Existing law generally allows the voters of the entire political | 

subdivision to determine whether the elected public officials are 


elected by divisions or by the entire political subdivision. 


“Document received by the CA Supreme Court. 


This bill-would provide that a municipal political subdivision may 


not be subdivided in a manner that results in a denial or abridgment 
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of the nght of a registered voter to vote on account of membership 
in a minority race, color or language group. 

This bill would provide that a violation of its provisions shall 
be established if it is shown that racially polarized voting, as 
defined, occurs in elections for governing board members of a 
municipal political subdivision. It would provide that an intent to 
discriminate against a protected class, as detined, ts not required | 
to establish a violation of this bill, 

This bill would authorize a court to impose appropriate remedies, 
including district-based elections, and to award a prevailing 
ee or nonlocal government plaintiff party reasonable attorney's 
fees consistent with specified case law as part of the costs. 

Vote: majority. Appropriation: no. Fiscal committee: no. 


State-mandated local program: no. 


THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 


SECTION 1. Chapter 1.5 (commencing with Section 14025) is added to 


Division 14 of the Elections Code, to read: 


CHAPTER 1.5. RIGHTS OF VOTERS 
14025. . This act shall be known and may be cited as the California 
Voting Rights Act of 2001. - 


14026. As used in this chapter: 
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a) "At-large method of election" means any of the following 
methods of electing members to the governing. body of a political 
subdivision, and does not include any method of district-based 
elections: : 


(1) One in which the voters of the entire political 
subdivision elect the members to the governing body. 


(2) One in which the candidates are required to reside within 
given areas of the political subdivision and the voters of the 
entire political subdivision elect the members to the governing 
body. | | | 


(3) One which combines at-large elections with district- 
based elections. | 


(b) "District-based election” means a method of electing members 
to the governing body of a ##untetpat political subdivision in which 
the candidate must reside within an election district that is a 
divisible part of the munteipal political subdivision and ts elected 
only by voters residing within that election district. 
(c) "Minority language eroup" means persons who are American 


Indian, Asian American, Alaskan Native, or of Spanish heritage", as ae Sroups are referenced | 
and defined in the federal Voting Rights Act, 42 U.S.C. 1973, et seq. 


(d) "Municipal Political subdivision" means a geographic area of 
representation created for the provision of municipal government 
services, including, but not limited to, a city, a school district, a _ 


community college district, or other lecat district organized pursuant to the laws of the State of 
California. | 


Document received by the CA Supreme Court. 


(e)} "Protected as means a class of voters who are members of a 
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minority race, color or language group, as this class is referenced and defined in the federal 
Voting Rights Act, 42 U.S.C. Sec. 1973, et seq.. 


(f) "Racially polarized voting" means voting in which there is a 


= a a oe = a rh a ke = Tot Pt 
re ae " a "= “nn 7 aor hae SS LEI. 


ae-rest-of the-clectorate-vote in-amunicipal petitical subdivisi » eilivennd the choice of 
candidates or other electoral desteal between those who are senuhert of a protected class that 
are preferred by the voters in the protected class, and those who are not members of the 
protected class that are preferred by the rest of the electorate. The methodologies as approved in 
applicable federal cases to enforce the federal Voting Rights Act, 42 U.S.C. Sec. 1973, et, seq. to 
establish racially polarized voting may be used for purposes of this section to —m that 
elections are characterized by racially polarized voting. 






14027. As spat pelitic avs 5 ot be-subdpidece 
ranner-t! = de ot-abridementotthe tehte . 
oy 
: e Sterto-yote-en-accotHitoHinemperss Hert face, —— =: 
color-ertansvage group. An at-large method of election may not 2 imposed or applied ina | U 
manner that results in the dilution or the abridgement of the rig any registered voter who is w 


a member of the protected class, as provided in section 14028. ee Se 
14028. (a) A violation of Section 14027 is established if it is 
shown that racially polarized voting occurs in elections for members 


of the governing body of a municipal political subdivision or in elections incorporating sha 
electoral choices by the voters of the political subdivision. 


_ (b) The occurrence of racially polarized voting shall be 
determined from examining results of elections in which candidates 
are members of a protected class. One circumstance that may be 
considered 1s the extent to which candidates who are members of a 
sail class have been elected to the governing or ofa 


municipal political subdivision that is the subject of : an. action 


Document received by the CA Supre 


based upon Section 14027 ana this section. 


-(c) The fact that members of a protected class are not 
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geographically compact or concentrated may not preclude a finding of 
racially polarized voting, but may be a factor in determining an 
appropriate remedy. 

(d) Proof of an intent on the part of the voters or elected ; 
officials to discriminate against a protected class is not required. < 


(e) Other factors such as the history of discrimination, the use of electoral devices which 
enhance the dilutive effects of at-large elections, denial of access to candidate slating groups, the 
extent to which members of the protected class bear the effects of ‘past discrimination in areas 
such as education, employment, and health, which hinder their ability to participate effectively in 
the political process, and the use of overt or subtle racial appeals in political campaigns, may 
also be introduced as evidence but these factors are not necessary to establish a violation of this 
section. 


14029. Upon a finding of a violation of Section 14027 and section 14028, the court 
shall implement appropriate remedies, including the imposition of 
_ district-based elections besilnns ofableaediviiets, that are 
tailored to remedy the violation. 
14030. In any ation to enforce Section 14027, the court shall 
allow the prevailing plaintiff party, other than the state or 
political subdivision thereof, a reasonable attorney's fee consistent 
with the standards established in Serrano v. Priest (1977) 20 Cal.3d 
25, at including pages 48 and 49, as part of the costs. Prevailing plaintiff 
~— other than the state or political subdivision thereof, shall — 
recover aly expert witness fees and expenses as part of the costs. 


— [4031 The California Voting Rights Act of 2001 is enacted to enforce Article I, Section 7 and 
Article 2, Section 2 of the California State Constitution. | | 
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7/26/2002 


Bill: SB 


VERSION 
DATE 

06/21/02 
06/11/02 
04/09/02 
04/09/02 
03/18/02 
01/09/02 
06/01/01 
05/08/01 
05/01/01 
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ANALYSIS 
976 2001-2002 

STORED RECORD 

DATE NUMBER 
06/21/02 21847 SEN 
06/12/02 21130 ASM 
06/03/02 20528 ASM 
04/15/02 16133 ASM 
04/02/02 15395 ASM 
01/09/02 14059 SEN 
06/01/01 6362 SEN 
05/08/OL1 4321 SEN 
05/02/01 3580 SEN 


SUMMARY 


ANALYAING 
OFFICE 


BILL ANALYSIS 
JUD. 

& C.A, 
be Cuadis 
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BILL 
AUTHOR 


Oo ee ee ee ee ee) 


Polanco 
Polanco 
Polanco 
Polanco 
Polanco 
Polanco 
Polanco 
Polanco 


Polanco 
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7/26/2002 Page 1 
2001-2002 COMPLETE BILL HISTORY 
BILL NUMBER S.B. No. 976 
AUTHOR Polanco 
TOPIC Elections: rights of voters. 
TYPE OF BILL 
INACTIVE BILL NON - URGENCY 
NON-APPROPRIATION MAJORITY VOTE 
NON-STATE-MANDATED LOCAL PROGRAM NON -FISCAL 
NON-TAX- LEVY | 
BILL HISTORY 
2002 
July 9 Chaptered by Secretary of State. Chapter 129, Statutes of 2002. 
July 9 Approved by Governor. 
June 27 Enrolled. To Governor at 1 p.m. 
June 24 Senate concurs in Assembly amendments. (Ayes 22. Noes 13. Page 
4916.} To enrollment. 
June 20 In Senate. To unfinished business. 
June 20 Read third time. Passed. (Ayes 47. Noes 25. Page 6921.) To 
senate, 
June 12 Read second time. To third reading. 
June 11 Read second time. Amended. To second reading. 
June 10 From committee: Do pass as amended. (Ayes 8. Noes 4.) 
Apr. 17 From committee: Do pass, but first be re-referred to Com. on JUD. 
(Ayes 5. Noes 1.} Re-referred to Com. on JUD. 
Apr. 9 From committee with author's amendments. Read second time. 
Amended. Re-referred to committee. 
Mar. 18 From committee with author's amendments. Read second time. 
Amended. Re-referred to committee. (Corrected March 20. 
Mar. 7 Hearing postponed by committee. 
Feb. 15 To Coms. on &E.,R. & C.A. and JUD. 
Jan. 30 In Assembly. Read first time. Held at Desk. 
Jan. 30 Read third time. Passed. (Ayes 24, Noes 7. Page 3313.) To 
Assembly. 
2001 
Aug. 28 Read second time. To third reading. 
Aug. 27 From inactive file to second reading file. 
June 6 Placed on inactive file on request of Senator Polanco. | 
May 30 Read third time. Refused passage. (Ayes 16. Noes 10. Page 
1272.) Motion to reconsider made by Senator Polanco. 
| Reconsideration granted. . 
May 7 Read second time. To third reading. _ 
May 3 , From committee: Do pass. (Ayes 5. Noes 3. Page B95.) 
May 1 From committee with author's amendments. Read second time. 
Amended. Re-referred to committee. 
Apr. 16 Hearing postponed by committee. Set for hearing May 2. 
Apr. 11 Set for hearing April 18. : | 
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Mar. 
Feb. 
Feb. 
Feb. 


LS 
26 
25 
23 


To Com. on E. & R, 
Read first time. 


From print. 
Introduced. 
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May be acted upon on or after 


To Com. 


on RLS. 


for assignment. 


March 27. 
To print. 
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Page 1 


UNOFFICIAL BALLOT 


Bill: SB 976 2001-2002 
Author: Polanco 
Topic: Elections: rights of voters. 


06/24/02 


06/20/02 


06/04/02 


04/16/02 


04/02/02 


04/02/02 


01/30/02 


05/30/01 


05/02/01 
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SEN. FLOOR 
Unfinished Business SB976 Polanco 


AYES 22 NOES 13 (PASS) 


ASM. FLOOR 
SB 376 Polanco Senate Third Reading By Keeley 


AYES 47 NOES 25 £(PASS) 


ASM. JUD. 
Do pass as amended. 


AYES 98 NOES 4 = (PASS) 


ASM. EBE.,R. & C.A. 
Do pags and be re-referred to the Committee on Judiciary. 


AYES 5 NOES 1 _ (PASS) 


ASM. E.,R. & C.A, 
Reconsideration granted. 


AYES 4 NOES O- (PAS9§) 


ASM. E.,R. & C.A. 


Do pass and be re-referred to the Committee on Appropriations. 


AYES 3 NOES 1 (FATL) 


SEN. FLOOR 
Senate 3rd Reading SB3976 Polanco 


AYES 24 NOES 16 = (PASS} 


¥ 


SEN. FLOOR | 
Senate dard Reading SB976 Polanco 


AYES 16 NOES 10 (FATL) 


SEN. E. & R. 
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Do pass. 


AYES 
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: B56 F. Supp. 1409 printed in FULL format. LAA. Abas PP 


TIMOTHY A. DeWITT, STEPHEN J. DeWITT, Plaintiffs, v. PETE 
WILSON, Governor of the State of California; MARCH FONG EU, Secretary of State 
of the State of California, Defendants. ° 


No. CIV-8-93-535 B&JIG/JFM 


UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF 
CALIFORNIA 


856 F. Supp. 1409; 1994 U.S. Dist. LEXIS 13411 


June 23, 1994, Decided 
June 27, 1994, Filed 


CORE TERMS: redistricting, Voting Rights Act, reapportionment, compactness, 
gerrymandering, voting, voter, majority-minority, comtiguity, summary judgment, 
geographical, district boundaries, compact, congressional districts, community 
of interest, narrowly tailored, political process, federal law, challenging, 
irregular, candidates, drawing, region, census, geographically, contiguous, 
miles, Fifteenth Amendments, Rights Act, congressional district 


JUDGES: [**1] Before: HUG, Circuit Judge, GARCIA, and BURRELL, District 
Judges. 


OPINIONBY: PROCTER HUG, JR. 
OPINION: [*1410] MEMORANDUM OPINION AND ORDER 
HUG, Circuit Judge: 


Plaintiffs, residents of California qualified and duly registered to vote in 
the State, filed suit in the district court for the Eastern District of 
California on March 30, 1993, challenging California's 1992 redistricting plan, 
adopted by the State in Wilson v. Eu, 1 Cal. 4th 707, 823 P.2d 545 (Cal. 1992). 
Plaintiffs raised three causes of action challenging the constitutionality of 
the redistricting plan. Claims one and two challenged the constitutionality of 
California Election Code, section 25003, a term limitation statute, and section 


6402(b), a statute permitting candidates to run for only one congressional seat. 


The third claim for relief alleges that California's redistricting plan relied 
on race-conscious reapportionment and diluted white voter strength in violation 
of the Equal Protection Clause of the Fourteenth and Fifteenth Amendments. 


The court, sitting with a single judge, dismissed causes one and two as 
nonjusticiable, Pursuant to 28 U.S.C, @ 2284(a), [**2] the court certified 
the reapportionment claim to be heard by a three judge district court. Pursuant 


to 28 U.S.C. @ 2284(b) (1), the Chief Judge of the United States Court of Appeals 


for the Ninth Judicial Circuit appointed this panel to hear this case. 
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The parties filed cross motions for summary judgment. The motions were heard 
on January 7, 1994. After considering the parties' written and oral arguments, 
the record, and case law in this matter, we deny plaintiffs’ motion for summary 
Judgment and grant the State’s motion for summary judgment. 


PACTS 


On September 23, 1991, Governor Wilson vetoed the California legislature's 
reapportionment plan. Recognizing the legislative impasse and the importance of 
having a plan in place prior to the upcoming 1992 elections, the California 
Supreme Court issued a mandate and appointed three retired California judges to 
serve as Special Masters to resolve the election year crisis. 


The Masters were directed to hold public hearings to permit the presentation 
of evidence and argument with respect to proposed plans of reapportionment. 


Wilson, 823 P.2d at 547. The Masters(**3] were further directed to compile a 


report and recommendation on reapportionment, basing the report on the public 
hearings and the guiding principles of the Federal Voting Rights Act of 1365, as 
amended (42 U.S.C, @ 1973 et seq.), federal law pertinent to redistricting, the 
provisions of article XXI, section 1 of the California Constitution, and the 
criteria developed by an earlier panel of Special Masters for the 
reapportionment plans adopted by the California Supreme Court in 1973, see 
Legislature v. Reinecke, 10 Cal. 3d 396, 516 P.2d 6, 110 Cal. Rptr. 718 (Ca. 
1973). Wilson, 823 P.2d at 549. 


The two relevant sections of the Voting Rights Act are sections 2 and 5. 
Section 2 of the voting Rights Act forbids state voting procedures which abridge 
voting rights "on account of race or color" and states that redistricting plans 
which provide "less opportunity {to minorities} than other members of the 
electorate to participate in the political process and to elect representatives 
of their choice" abridge voting rights. 42 U.S.C. @ 1973[**4] (Supp. 1994). 
Section 5 of the Act prohibits a region subject to its provisions from 
implementing changes in any "Standard, practice, or procedure with respect to 
voting" without authorization from the United States Attorney General. 42 U.S.C. 
@ 1973(c). Four California counties, Kings, Merced, Monterey, and Yuba, were 
subject to section 5; and, thus, the Masters had to devise a plan that would 
gain preclearance. 


fe¥1411] The state constitutional standards required that the Masters 
comply with the following redistricting procedures: 


{1) consecutively numbered single-member districts, {2} "reasonably equal" 
populations among districts of the same type, (3) contiguous districts, and (4) 
"respect" for the "geographical integrity of any city, county, or city and 
county, or of any geographical region' to the extent possible without violating 
the other standards. 


Cal. Const. art. XAI, @ 1. 
The redistricting criteria established in Reinecke called for: 
(1) equality of population, {2) contiguity and compactness of districts, (3) 


respect for county and city boundaries, (4) preservation of the integrity of the 
state's geographical regions, (5) consideration[**5] of the "community of 
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interests" of each area, (6) formation of state senatorial districts from 
adjacent assembiy districts ("nesting"), and use of assembly district boundaries 
in drawing congressional district boundaries, and (7) reliance on the current 
census, and on undivided census tracts, 


Wilson, 823 P.2d at 549. 


With these criteria in mind, the Masters conducted six days of public 
hearings in Sacramento, San Francisco, San Diego, and Los Angeles, and reviewed 
the transcripts from 12 public hearings held by the California State Senate on 
redistricting. They also considered 22 proposed redistricting plans submitted by 
various public and private organizations. The Masters did net adopt any one of 
the 22 proposed plans because each of them, in one manner or another, could not 
satisfy the redistricting criteria the California Supreme Court required to be 
followed. Thus, the Masters developed their own redistricting plan. 


In approving the Masters' Report, the California Supreme Court stated: 


As the Report observes, population equality must be deemed the primary 
reapportionment criterion, being mandated by the provisions of the federal 
(**G6]Constitution. Under the Masters' plans, each legislative district will 
vary by less than 1 percent from "ideal" equality, while each congressional 
district will vary by less than 0.25 percent. We find these minor deviations are 
amply justified by "legitimate state objectives," namely, the need to form 
reasonably compact districts, to use census tracts rather than blocks in forming 
districts, and to comply with the Voting Rights Act. 


Wilson, 823 P.2d at 551-52 (citations omitted). 
With regard to the Voting Rights Act, the California Supreme Court stated: 


The Report discusses at length the Masters' close attention to the provisions of 
the Voting Rights Act, observing that in view of present uncertainties | 
concerning the scope and intent of the act, the Masters "endeavored to draw 
boundaries that will withstand section 2 challenges under any foreseeable 
combination of factual circumstances and legal rulings." Their efforts, in this 
regard, were in part stimulated by the need to provide new districts for the 
forthcoming June Primary Election. In that connection, the Secretary of State in 
a brief filed herein urged the Masters to give[**7} the Voting Rights Act 

"the highest possible consideration in order to minimize the risk of challenge 
and resulting delay." 


Initially, the Masters attempted to reasonably accommodate the interests of 
every “functionally, geographically compact” minority group of sufficient voting 
strength to constitute a majority in a single-member district. 


As explained by the Masters, the functional aspect of geographical 
compactness takes into account the presence or absence of a sense of community 
made possible by open lines of access and communication. We approve the 
Masters' use of such an approach in determining the compactness of a particular 
minority group for purposes of assuring its protection under the Voting Rights 
Act. 


Id. at 549-50 (citations omitted). 
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DISCUSSION 


Plaintiffs contend that because the Masters' redistricting plan considered 
race in redrawing the districts, that this constitutes (*1412} suspect 
"yacial gerrymandering” actionable under the Equal protection Clause, as set 
forth in Shaw v. Reno, U.S. , 125 L. Ed. 2d 5114, 113 $8. Ct. 2816 (1993). 
Plaintiffs further contend that summary judgment should be granted in [**B] 
their favor because the Masters’! plan is not, as required by Shaw, narrowly 
tailored to meet a compelling government interest. We disagree. 


In Shaw v. Reno, the Supreme Court held that the appellants pled a cause of 
action under the Equal Protection Clause of the Fourteenth Amendment based on an 
allegation that the State of North Carolina had practiced racial gerrymandering 
when it reapportioned the State's voting districts. 125 L. Ed. 2d at 536. The 
two congressional districts challenged in Shaw were drawn to create two majority 
black districts in the state. The plaintiffs in Shaw alleged that the state had 
created an unconstitutional racial gerrymander. Their claim was that the North 
Carolina General Assembly deliberately "created two Congressional Districts in 
which a majority of black voters was concentrated arbitrarily--without regard to 
any other considerations, such as compactness, contiguousness, geographical 
boundaries, or political subdivisions with the purpose to create Congressional 
Districts along racial lines and to assure the election of two Dlack 
representatives to Congress." Id. at 522[**9] (quotations omitted). 


The first district challenged in Shaw was somewhat hook shaped. At one end it 
shot out with finger-like extensions. Id. at 521. It has been compared to a 
"Rorschach ink-blot test" and "bug splattered on a windshield" Id. 


The second majority black district challenged in Shaw was 16 miles long and 
for much of its length was no wider than an interstate highway. Id. The district 
wound its way, in snake-like fashion, gobbling up black enclaves. Id. It passed 
through 10 counties, divided towns, and, at one point, remained contiguous only 
because it intersected at a singie point with two other districts before 
crossing over them, Id. | 


The Court in Shaw defined racial gerrymandering as "the deliberate and 
arbitrary distortion of district boundaries .. . for [racial] purposes." Id. at 
524 {quoting Davis v. Bandemer, 478 U.S. 109, 92 i. Ed, 2d B65, 106 S&S. Ct. 2797 
(1996)}. ml It then held that the appearance of the anomalous district 
boundaries was sufficient to state a claim under the Equal [**16] Protection 
Clause for racial gerrymandering. 


eee we ee ee ee ee ee  -Pootnotes- = - - - - 7 ee te ee 


ni To the extent that Hays v. Louisiana, 839 F. Supp. 1188 (W.D. La. 1993}, 
gives a broader meaning to racial gerrymandering, we disagree. | 


~ eee eee te ee - - End Footnotes- - ----+------ - ee 


Shaw held when districts are drawn in such an extremely irregular fashion as 
to be unexplainable, other than being based aoclely on race, a claim under the 
Equal Protection Clause for racial gerrymandering can be stated. Shaw, 125 L. 
Fa. 2d at 536. Redistricting based solely on race affronts our sense of voter 
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equality because it creates districts with residents who have little in common 
with each other except the color of their skin. It fails to take into account 
geographic and political boundaries, age, economic status, and the community in 
which the people live. Id. at 529. Redistricting based solely on race assumes 
that members of the same race think alike, share the same political interests, 
and prefer the[**11} same candidates at the polis, not because of shared 
community interests, but only because of their skin pigmentation. It is the 
equivalent of political apartheid. When a district is drawn in such a manner 
that it rationally can only be understood as race-based, then a cause of action 
arises under the Equal Protection Clause. Id. at 536. Thus, if an allegation of 
deliberate and arbitrary redistricting based solely on race is not contradicted 
by the State, then it must be determined whether the redistricting plan is 
narrowly tailored to further a compelling governmental interest. Id. 


[#1413] The Court in Shaw specifically noted that "we express no view as 
to whether the intentional creation of majority-minority districts, without 
more, always gives rise to an equal protection claim. We hold only that on the 
facts of this case, plaintiffs have stated a claim sufficient to defeat the 
state appellees' motion to dismiss." Id. at 530 (quotation omitted}. 


The narrow holding of Shaw is that "a plaintiff challenging a reapportionment 
statute under the Equal Protection Clause may state a claim by [**12] 
alleging that the legislation, though race neutrai on its face, rationally 
cannot be understood as anything other than an effort to separate voters into 
different districts on the basis of race, and that the separation lacks 
sufficient justification." Id. Shaw applies to redistricting plans that on their 
face are so dramatically irregular that they can only be explained aé attempts 
to segregate by the races for purposes of voting without regard for traditional 
redistricting principles. Id. at 525. : 


The California redistricting plan does not fit within the narrow holding of 
Shaw. As the California Supreme Court noted, the Masters’ Report sought to 
balance the many traditional redistricting principles, including the 
requirements of the voting Rights Act. Wilson, 823 P.2d at 549. No bizarre 
boundaries were created. The effort to comply with the Voting Rights Act 
emphasized geographical compactness, which "takes into account the presence or 
absence of a sense of community made possible by open lines of access and 
communication." Id. This case, therefore, involves the constitutionality 
[*ela]of a redistricting plan that created majority-minority districts ina 
manner that was consistent with traditional redistricting principles, not based 
solely on race; and not involving extremely irregular district boundaries. It 
involves the question left open by the Court in Shaw. : 


As the Court noted in Shaw, 


A reapportionment statute typically does not classify persons at all; it. 
classifies tracts of land, or addresses. Moreover, redistricting differs from 
other kinds of state decision making in that the legislature always is aware of 
race when it draws district lines, just as it ia aware of age, economic status, 
religious and political persuasion, and a variety of other demographic factors. 


Id. at 528. Thus, in redistricting, consciousness of race does not give rise to 
a claim of racial gerrymandering when race is considered along with traditional 
redistricting principles, such as compactness, contiguity, and political 
boundaries. 
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Redistricting had been used to dilute minority voting power by spreading 
minority voters throughout different districts or packing minority voters into a 
Single district. Id. at 524. It is this problem the Voting Rights Act sought 
[**l4]to remedy. Consciousness of race in redistricting through the creation 
of majority-minority districts, properly performed, alleviates this inequity. 
Thus, the Supreme Court has stated that 


it [is] permissible for a State, employing sound districting principles such as 
compactness and population equality, to attempt to prevent racial minorities 
from being repeatedly outvoted by creating districts that will afford fair 
representation to the members of those racial groups who are sufficiently 
numerous. and whose residential patterns afford an opportunity of creating 
districts in which they will be in the majority. 


United Jewish Organizations, Ine. v. Carey, 430 U.S. 144, 168, 511, Ed. 2d 2239, 
97.5. Ct. 996 (1977). 


The Masters did not draw district lines based deliberately and solely on 
race, with arbitrary distortions of district boundaries. The Masters, in 
formulating the redistricting plan, properly looked at race, not as the sole 
criteria in drawing lines but as one of the many factors to be considered. We 
agree with the California Supreme Court that the Masters' Report evidences a 
judicious and proper balancing [**15] of the many factors appropriate to 
redistricting, one of which was the consideration of the application of the 
Voting Rights Act's objective of assuring that minority [*1414] voters are 
not denied the chance to effectively influence the political process. 


The Masters' Report carefully analyzed and reconciled the redistricting 
requirements of the State Constitution, the Reinecke case, and the Voting Rights 
Act. See Wilson, app. I, 823 P.2d at 571-75. In addition to the fundamental 
requirement of population equality, the Masters noted the state requirements of 
contiguity, geographic integrity, community of interest, and compactness. In 
discussing the application of the latter four traditional redistricting 
principles, the Masters’ Report states: 


These four criteria all are addressed to the same goal, the creation of 
legislative districts that are effective, both for the represented and the 
representative. The constitutional requirement of "contiguity" is not an 
abstract or geometric technical phrase. It assumes meaning when seen in 
combination with concepts of "regional integrity" and "community of interest." 

"The territory included[**16] within a diatrict should be contiguous 
and compact, taking into account the availability of transportation and 
communication." In addition, "Social and economic interests common to the 
population of an area fe.g.] an urban area, a rural area, an industrial area or 
an agricultural area" should be considered. 


. » « « Compactness does not refer to geometric shapes but to the ability of 
citizens to relate to each other and their representatives and to the ability of 
representatives to relate effectively to their constituency. Further, it speaks 
to relationships that are facilitated by shared interests and by membership ina 
political community, including a county or city. 


Td. at 574-75 (citations and footnotes omitted). 
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In discussing the particular relationship of these criteria to the Voting 
Rights Act, the Masters' Report states: 


We find no conflict between the Act and the above state criteria. Indeed, 
quite the contrary. As has already been noted, the Act protects only 
"geographically compact" minority groups. The major divisions of the state as we 
have defined them above divide no such minority groups. (The boundary mountain 
ranges, for example, are virtually unpopulated[**1i7] areas with few roads 
crossing them; 50 to 100 miles separates populated areas on either side of these 
ranges.) Similarly, the values expressed in the concept of contiguity, community 
of interest, and respect for local government boundaries~-the concept of 
"functional compactness"--1s completely consistent with the concept of 
"geographically compact" minority districts. Indeed, use of these criteria 
reinforces the Act's guarantee to minority groups to have an equal opportunity 
"Lo participate in the political process." As suggested above, political 
effectiveness can be enhanced by membership and participation in community 
affairs: candidates for public office can be recruited and nurtured, lacal media 
may be better utilized (including the foreign language press), grassroots 
organizing and campaigning are more viable. As suggested in the June 1980 ballot 
arguments in favor of Article XXI, use of these criteria can avoid the creation 
of "districts that are confusing, unfair and unrepresentative." 


In sum, we find the criteria underlying the drawing of district boundaries, 
1.@., criteria feed in the federal and state constitutions, in the Act, and in 
the decision of the California Supreme[**18j] Court in Reinecke IV, supra, 
not only reconcilable, but compatible. The criteria have guided our 
deliberations and informed our decisions. 


Td. at 575 {citations omitted). 


Adhering to their definitions of contiguity and compactness, the Masters 
refused to create districts that wound in snake-like fashion or resembled a 
"Rorschach inkblot test" found objectionable in Shaw. This is exempiified in the 
Masters’ refusal to create a district which ran along the Sierra Nevadas where 
no road exists and where populated areas were separated by 130 miles, and their 
refusal to "extend a long arm between the Richmond District and 'Chinatown' in 
order to bring these two areas into the same district." Wilson, 823 P.2d at 
577-78, 581.44. The [{*1415] Masters noted that these were only two of the 
many examples of bizarrely shaped districts suggested to them, and that a cogent 
justification for any bizarre-shaped district would be necessary before they 
could recommend them. Id. at 577 n.24. Thus, the Masters did not redistrict 
based solely on race, but showed depth and insight in considering race as a 
component of traditional redistricting[**19] principles. , 


We conclude that the Masters' redistricting plan, as approved by the 
California Supreme Court, i5 not racial gerrymandering, but rather a thoughtful 
and fair example of applying traditional redistricting principles, while being 
conscious of race. Thus, we find that the plaintiffs have failed to state a 
claim of racial gerrymandering. We conclude that in the context of 
redistricting, where race is considered only in applying traditional 
redistricting principles along with the requirements of the Voting Rights Act, 
that atrict scrutiny is not required. However, if it were required, we conclude 
that this California redistricting plan has been narrowly tailored to meet a 
compelling state interest. | | 
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The Court has repeatedly emphasized that legislative reapportionment is 
primarily a matter for state determination. Most recently, in Voinovich v. 
Quilter, l22 L. Ed. 2d 500, 513, 113 S. Ct. 1149 (1993), the Court stated: 


| Of course, the federal courts may not order: the creation of majyority-minority 
districts unless necessary to remedy a violation of federal law. But that does 
not mean that the State's powers are similariy limited. Quite[**20] the 
opposite igs true: Federal courts are barred from intervening in state 
apportionment in the absence of a violation of federal law precisely because it 
is the domain of the States, and not the federal courts, to conduct 
apportionment in the first place. Time and again we have emphasized that 
"'reapportionment is primarily the duty and responsibility of the State through 
its legislature or other body, rather than of a federal court. '" 


Id. at 513 (citations omitted). Unless the Voting Rights Act itself is found to 
be unconstitutional or unless the creation of majority-minority districts, in 
implementation of that Act, is found to be unconstitutional, it is difficult to 
see how California's carefully drawn plan, utilizing traditional redistricting 
principles, while seeking to comply with the requirements of the Voting Rights 
Act, can violate the Equal Protection Clause, We conclude that the redistricting 
plan adopted by the California Supreme Court appropriately balances the 
traditional reapportionment principles, does not involve racial gerrymandering, 
and does not violate the Fourteenth and Fifteenth Amendments. 


The appellants also[**21] contend that the reapportionment plan violates 
the Equal Protection Clause by unduly minimizing white voter strength. The 
asserted basis for this contention is that even though the districts are equated 
as to population, the registered voters in the white majority districts far 
exceed those in the majority-minority districts, giving greater impact to a vote 
in the latter districts. There is no merit to this contention; population, not 
voter registration, is the appropriate basis for apportioning districts. | 
Reynolds v. Sims, 377 U.S. 533, 568, 12 L. Ed. 2d 506, 94 S. Ct. 1362 (1964). 

ORDER 

For the foregoing reasons, plaintiffs' motion for summary judgment is DENIED 
and defendants’ motion for summary judgment is GRANTED. The clerk is directed to 
enter judgment for the defendants. 

IT IS SO ORDERED. 
Dated: June 23, 1994 

PROCTER HUG, JUR., JUDGE 

UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 
Dated: June 27, 1994 

EDWARD J. GARCIA, JUDGE 

UNITED STATES DISTRICT COURT 


Dated: June 27, 1994 
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TIMOTHY A. DeWITT, STEPHEN J. DewWITT, Plaintiffs, Vv. PETE 
WILSON, Governor of the State of California; MARCH FONG EU, Secretary of State 
of the State of California, Defendants. © 


No, CIV-8-93-535 EJG/JFM 


UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF 
CALIFORNIA 


856 F. Supp. 1409; 1994 U.S. Dist. LEXIS 13411 


June 23, 1994, Decided 
June 27, 1994, Filed 


CORE TERMS: redistricting, Voting Rights Act, reapportionment, compactness, 
gerrymandering, voting, voter, majority-minority, contiguity, summary judgment, 
geographical, district boundaries, compact, congressional districts, community 
of interest, narrowly tailored, political process, federal law, challenging, 
irregular, candidates, drawing, region, census, geographically, contiguous, 
miles, Fifteenth Amendments, Rights Act, congressional district 


JUDGES: [**1] Before: HUG, Circuit Judge, GARCIA, and BURRELL, District 
Judges. | 


OPINIONBY: PROCTER HUG, JR. 
OPINION: [*1410] MEMORANDUM OPINION AND ORDER 
HUG, Circuit Judge: 


Plaintiffs, residents of Califormia qualified and duly registered to vote in 
the State, filed suit in the district court for the Eastern District of 
California on March 30, 1993, challenging California's 1992 redistricting plan, 
adopted by the State in Wilson v. Eu, 1 Cal. 4th 707, 823 P.2d 545 (Cal. 1992). 
Plaintiffs raised three causes of action challenging the constitutionality of 
the redistricting plan. Claims one and two challenged the constitutionality of 
California Election Code, section 25003, a term limitation statute, and section 
6402(b}, a statute permitting candidates to run for only one congressional seat. 
The third claim for relief alleges that California's redistricting plan relied 
on race-conscious reapportionment and diluted white voter strength in violation 
of the Equal Protection Clause of the Fourteenth and Fifteenth Amendments. 


The court, sitting with a single judge, dismissed causes one and two as 
nonjusticiable. Pursuant to 2B U.S.C. @ 2284(a}, [**2} the court certified 
the reapportionment claim to be heard by a three judge district court. Pursuant 
to 28 U.S.C. @ 2284(b) (1), the Chief Judge of the United States Court of Appeals 
for the Ninth Judicial Circuit appointed this panel to hear this case. 
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The parties filed cross motions for summary judgment. The motions were heard 
on January 7, 1994. After considering the parties' written and oral arguments, 
the record, and case law in this matter, we deny plaintiffs’ motion for summary 
Judgment and grant the State's motion for summary judgment. 


FACTS 


On September 23, 1991, Governor Wilson vetoed the California legislature's 
reapportionment plan. Recognizing the legislative impasse and the importance of 
having a plan in place prior to the upcoming 1992 elections, the California 
Supreme Court issued a mandate and appointed three retired California judges to 
serve as Special Masters to resolve the election year crisis. 


The Masters were directed to hold public hearings to permit the presentation 
of evidence and argument with respect to proposed plans of reapportionment. 


Wilson, 823 P.2d at 547. The Masters([**3} were further directed to compile a 


report and recommendation on reapportionment, basing the report on the public 
hearings and the guiding principles of the Federal Voting Rights Act of 1965, as 
amended {42 U.S.C. @ 1973 et seq.), federal law pertinent to redistricting, the 
provisions of article XXI, section 1 of the California Constitution, and the 
criteria developed by an earlier panel of Special Masters for the 
reapportionment plans adopted by the California Supreme Court in 1973, see 
Legislature v. Reinecke, 10 Cal. 3d 396, 516 P.2d 6, 110 Cal. Rptr. 718 (Ca. 
1973}. Wilson, 823 P.2d at 549. 


The two relevant sections of the Voting Rights Act are sections 2 and 5. 
Section 2 of the voting Rights Act forbids state voting procedures which abridge 
Voting rights "on account of race or color" and states that redistricting plans 
which provide “less opportunity [to minorities] than other members of the 
electorate to participate in the political process and to elect representatives 
of their choice" abridge voting rights. 42 U.S.C. @ 19743{**4] (Supp. 1994). 
Section 5 of the Act prohibits a region subject to its provisions from 
implementing changes in any "Standard, practice, or procedure with respect to 
voting" without authorization from the United States Attorney General. 42 U.S.C. 
@ 1973(c). Four California counties, Kings, Merced, Monterey, and Yuha, were 
subject to section 5; and, thus, the Masters had to devise a plan that would 
gain preclearance. | 


{*1411] The state constitutional standards required that the Masters 
comply with the following redistricting procedures: | 


(1} consecutively numbered single-member districts, (2) "reasonably equal" 
populations among districts of the same type, (3) contiguous districts, and (4} 
trespect" for the "geographical integrity of any city, county, or city and 
county, or of any geographical region' to the extent possible without violating 
the other standards. | 
Cal. Const. art. XXI, @ 1. 

The redistricting criteria established in Reinecke called for: 


(1) equality of population, (2) contiguity and compactness of districts, {3) 


respect for county and city boundaries, (4) preservation of the integrity of the 


state's geographical regions, {5} consideration({**5] of the "community of 


Provided by LRI History LLC 


Document received by the CA Supreme Court. 


Page 34 of 97 


Ex. A- 363 


PAGE 4 
956 F. Supp. 1409, *; 1994 U.S. Dist. LEXIS 13411, ** LEXSEE 


interests" of each area, (6) formation of state senatorial districts from 
adjacent assembly districts ("nesting"), and use of assembly district boundaries 
in drawing congressional district boundaries, and (7} reliance on the current 
census, and on undivided census tracts. 


Wilson, 823 P.2d at 4549, 


With these criteria in mind, the Masters conducted six days of public 
hearings in Sacramento, San Francisco, San Diego, and Los Angeles, and reviewed 
the transcripts from 12 public hearings held by the California State Senate on 
redistricting. They also considered 22 proposed redistricting plans submitted by 
various public and private organizations. The Masters did not adopt any one of 
the 22 proposed plans because each of them, in one manner or another, could not 
satisfy the redistricting criteria the California Supreme Court required to be 
followed. Thus, the Masters developed their own redistricting plan. 


In approving the Masters' Report, the California Supreme Court stated: 


As the Report observes, population equality must be deemed the primary 
reapportionment criterion, being mandated by the provisions of the federal 
[**6§]Constitution. Under the Masters! plans, each legislative district will 
vary by less than 1 percent from "ideal" equality, while each congressional 
district will vary by less than 0.25 percent. We find these minor deviations are 
amply justified by "legitimate state objectives," namely, the need to form 
reasonably compact districts, to use census tracts rather than biocks in forming 
districts, and to comply with the Voting Rights Act. 


Wilson, 823 P.2d at 551-52 (citations omitted). 
With regard to the Voting Rights Act, the California Supreme Court stated: 


The Report discusses at length the Masters' close attention to the provisions of 
the Voting Rights Act, observing that in view of present uncertainties 
concerning the scope and intent of the act, the Masters "endeavored to draw 
boundaries that will withstand section 2 challenges under any foreseeable 
combination of factual circumstances and legal rulings." Their efforts, in this 
regard, were in part stimulated by the need to provide new districts for the 
forthcoming June Primary Election. In that connection, the Secretary of State in 
a brief filed herein urged the Masters to give[**7] the Voting Rights Act 

"the highest possible consideration in order to minimize the risk of challenge 
and resulting delay." 


Initially, the Masters attempted to reasonably accommodate the interests of 
every "functionally, geographically compact” minority group of sufficient voting 
strength to constitute a majority in a single-member district. 


As explained by the Masters, the functional aspect of geographical 
compactness takes into account the presence or absence of a sense of community 
made possible by open lines of access and communication. We approve the 
Masters' use of such an approach in determining the compactness of a particular 
minority group for purposes of assuring its protection under the Voting Rights 
Act. 


Tad. at 549-50 (citations omitted). 
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DISCUSSION 


Plaintiffs contend that because the Masters' redistricting pian considered 
race in redrawing the districts, that this constitutes [*1412] suspect 
"racial gerrymandering" actionable under the Equal protection Clause, as set 
forth in Shaw v. Reno, . U.S. , 125 L. Ed. 2d S11, 113 S. Ct. 2816 (1993}., 
Plaintiffs further contend that summary judgment should be granted in [**8} 
their favor because the Masters! plan is not, as required by Shaw, narrowly 
tailored to meet a compelling government interest. We disagree. 


In Shaw v. Reno, the Supreme Court held that the appellants pled a cause of 
action under the Equal Protection Clause of the Fourteenth Amendment based on an 
allegation that the State of North Carolina had practiced racial gerrymandering 
when it reapportioned the State's voting districts, 125 L. Ed. 2d at 536. The 
two congressional districts challenged in Shaw were drawn to create two majority 
black districts in the state. The plaintiffs in Shaw alleged that the state had 
created an unconstitutional racial gerrymander. Their claim was that the North 
Carolina General Assembly deliberately "created two Congressional Districts in 
which a majority of black voters was concentrated arbitrarily--without regard to 
any other considerations, such as compactness, contiguousness, geographical 
boundaries, or political subdivisions with the purpose to create Congressional 
Districts along racial lines and to assure the election of two black 
representatives to Congress." Id. at 522[**9] {quotations omitted). 


The first district challenged in Shaw was somewhat hook shaped, At one end it 
shot out with finger-like extensions. Id. at 521. It has been compared to a 
"Rorschach ink-blot test" and "bug splattered on a windshield" Id. 


The second majority black district challenged in Shaw was 16 miles long and 
for much of its length was no wider than an interstate highway. Id. The district 
wound its way, in snake-like fashion, gobbling up black enclaves. Id. It passed 
through 10 counties, divided towns, and, at one point, remained contiguous only 
because it intersected at a single point with two other districts before 
crossing over them. Id. 


The Court in Shaw defined racial gerrymandering as "the deliberate and 
arbitrary distortion of district boundaries .. . for [racial] purposes." Id. at 
524 (quoting Davis v. Handemer, 478 U.S. 109, 92 L. Ed. 2d 85, 106 &. Ct. 2797 
(1996)}. nl It then held that the appearance of the anomalous district 
boundaries was sufficient to state a claim under the Equal [**10] Protection 
Clause for racial gerrymandering. 


erento er ee Se see eae = = SFOCtnelLes- == ese se Sesser Se ae eae = 


ni To the extent that Hays v. Louisiana, 839 F. Supp. 118B (W.D. La. 1993), 
gives a broader meaning to racial gerrymandering, we disagree. ST 


-- - - - 5 = = = = = =~ = = = = -ENd Footnotes- - - - - - = - = = = = et tt 


Shaw held when districts are drawn in such an extremely irregular fashion as 
to be unexplainable, other than being based solely on race, a claim under the 
Equal Protection Clause for racial gerrymandering can be stated. Shaw, 125 L. 
Fd. 2d at 536. Redistricting based solely on race affronts our sense of voter 
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equality because it creates districts with residents who have little in common 
with each other except the color of their skin. It fails to take into account 
geographic and political boundaries, age, economic status, and the community in 
which the people live. Id. at 529. Redistricting based solely on race assumes 
that members of the same race think alike, share the same political interests, 
and prefer the[**11] same candidates at the polls, not because of shared 
community interests, but only because of their skin pigmentation. It is the 
equivalent of political apartheid. When a district is drawn in such a manner 
that it rationally can only be understood as race-based, then a cause of action 
arises under the Equal Protection Clause. Id. at 536. Thus, if an allegation of 
deliberate and arbitrary redistricting based solely on race is not contradicted 
by the State, then it must be determined whether the redistricting plan is 
narrowly tailored to further a compelling governmental interest. Id. 


[*1413] The Court in Shaw specifically noted that "we express no view as 
to whether the intentional creation of majority-minority districts, without 
more, always gives rise to an equal protection claim. We hold only that on the 
facts of this case, plaintiffs have stated a claim sufficient to defeat the 
state appellees' motion to dismiss." Id, at 530 (quotation omitted). 


The narrow holding of Shaw is that "a plaintiff challenging a reapportionment 
Statute under the Equal Protection Clause may state a claim hy [**12} 
alleging that the legislation, though race neutral on its face, rationally 
cannot be understood as anything other than an effort to separate voters into 
different districts on the basis of race, and that the separation lacks 
sufficient justification." Id. Shaw applies to redistricting plans that on their 
face are so dramatically irregular that they can only be explained as attempts 
to segregate by the races for purposes of voting without regard for traditional 
redistricting principles. Id. at 525. 


The California redistricting plan does not fit within the narrow holding of 
Shaw. As the California Supreme Court noted, the Masters’ Report sought to 
balance the many traditional redistricting principles, including the 
requirements of the voting Rights Act. Wilson, 823 P.2d at 549. No bizarre 
boundaries were created. The effort to comply with the Voting Rights Act 
emphasized geographical compactness, which "takes into account the presence or 
absence of a sense of community made possible by open lines of access and 
communication." Id, This case, therefore, involves the constitutionality 
[(e*13]of a redistricting plan that created majority-minority districts in a 
manner that was consistent with traditional redistricting principles, not based 
solely on race, and not involving extremely irregular district boundaries. It 
involves the question left open by the Court in Shaw. | 


As the Court noted in Shaw, 


A reapportionment statute typically does not classify persons at all; it 
classifies tracts of land, or addresses. Moreover, redistricting differs from 
other kinds of state decision making in that the legislature always is aware of 
race when it draws district lines, just as it is aware of age, economic status, 
religious and political persuasion, and a variety of other demographic factors. 


Id. at 528. Thus, in redistricting, consciousness of race does not give rise to 
a claim of racial gerrymandering when race is considered along with traditional 
redistricting principles, such as compactness, contiguity, and political 
boundaries. 
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Redistricting had been used to dilute minority voting power by spreading 
Minority voters throughout different districts or packing minority voters into a 
Single district. Id. at 524. It is this problem the Voting Rights Act sought 
[**1l4]to remedy. Consciousness of race in redistricting through the creation 

of majority-minority districts, properly performed, alleviates this inequity. 
Thus, the Supreme Court has stated that 


it [is] permissible for a State, employing sound districting principles such as 
compactness and population equality, to attempt to prevent racial minorities 
from being repeatedly outvoted by creating districts that will afford fair 
representation to the members of those racial groups who are sufficiently 
numerous and whose residential patterns afford an opportunity of creating 
districts in which they will be in the majority. 


United Jewish Organizations, Inc. v. Carey, 430 U.S. 144, 168, 51 L. Ed. 2d 229, 
97 5. Ct. 996 (1977). 


The Masters did not draw district lines based deliberately and solely on 
race, with arbitrary distortions of district boundaries. The Masters, in 
formulating the redistricting plan, properly looked at race, not as the sole 
criteria in drawing lines but as one of the many factors to be considered. We 
agree with the California Supreme Court that the Masters' Report evidences a 
judicious and proper balancing [{**15] of the many factors appropriate to 
redistricting, one of which was the consideration of the application of the 
Voting Rights Act's objective of assuring that minority [*1414] voters are 
not denied the chance to effectively influence the political process. 


The Masters’ Report carefully analyzed and reconciled the redistricting 
requirements of the State Constitution, the Reinecke case, and the Voting Rights 
Act. See Wilson, app. I, 9823 P.2d at 571-75. In addition to the fundamental 
requirement of population equality, the Masters noted the state requirements of 
contiguity, geographic integrity, community of interest, and compactness. In 
discussing the application of the latter four traditional redistricting 
principles, the Masters' Report states: 


These four criteria all are addressed to the same goal, the creation of 
legislative districts that are effective, both for the represented and the 
representative. The constitutional requirement of "contiguity” is not an 
abstract or geometric technical phrase. It assumes meaning when seen in 
combination with concepts of "regional integrity” and "community of interest." 

"The territory included[{**16]} within a district should be contiguous 
and compact, taking into account the availability of transportation and 
communication." In addition, "social and economic interests common to the 
population of an area [e.g.] an urban area, a rural area, an industrial area or 
an agricultural area" should be considered. 


. . . . Compactness does not refer to geometric shapes but to the ability of 
citizens to relate to each other and their representatives and to the ability of 
representatives to relate effectively to their constituency. Further, it speaks 
to relationships that are facilitated by shared interests and by membership in a 
political community, including a county or city. 


- Id. at 574-75 (citations and footnotes omitted) . 
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In discussing the particular relationship of these criteria to the Voting 
Rights Act, the Masters' Report states: 


We find no conflict between the Act and the above state criteria. Indeed, 
quite the contrary. As has already been noted, the Act protects only 
"geographically compact" minority groups. The major divisions of the state as we 
have defined them above divide no such minority groups. (The boundary mountain 
ranges, for example, are virtually unpopulated[**17] areas with few roads 
crossing them; 50 to 100 miles separates populated areas on either side of these 
ranges.) Similarly, the values expressed in the concept of contiguity, community 
of interest, and respect for local government boundaries--the concept of 
"functional compactness"--is completely consistent with the concept of 
"seographically compact" minority districts. Indeed, use of these criteria 
reinforces the Act's guarantee to minority groups to have an equal opportunity 
"to participate in the political process." As suggested above, political 
effectiveness can be enhanced by membership and participation in community 
affairs: candidates for public office can be recruited and nurtured, local media 
may be better utilized (including the foreign language press), grassroots 
organizing and campaigning are more viable. As suggested in the June 1980 Daliot 
arguments in favor of Article XXI, use of these criteria can avoid the creation 
of "districts that are confusing, unfair and unrepresentative." 


In sum, we find the criteria underlying the drawing of district boundaries, 
i1.e., criteria feed in the federal and state constitutions, in the Act, and in 
the decision of the California Supreme[**18] Court in Reinecke IV, supra, 
not only reconcilable, but compatible. The criteria have guided our 
deliberations and informed our decisions. | 


Td. at 575 (citations omitted). 


Adhering to their definitions of contiguity and compactness, the Masters 
refused to create districts that wound in snake-like fashion or resembled a 
"Rorschach inkblot test" found objectionable in Shaw. Thia is exempiified in the 
Masters' refusal to create a district which ran along the Sierra Nevadas where 
no road exists and where populated areas were separated by 130 miles, and their 
refusal to "extend a long arm between the Richmond District and 'Chinatown' in 
order to bring these two areas into the same district." Wilson, 823 P.2d at 
577-78, 581 n.44. The [*1415] Masters noted that these were only two of the 
many examples of bizarrely shaped districts suggested to them, and that a cogent 
justification for any bizarre-shaped district would be necessary before they 
could recommend them. Id. at 577 n.24. Thus, the Masters did not redistrict 
based solely on race, but showed depth and insight in considering race as a 
component of traditional redistricting{**19] principles. 


We conclude that the Masters' redistricting plan, as approved by the 
California Supreme: Court, is not racial gerrymandering, but rather a thoughtful 
and fair example of applying traditional redistricting principles, while being 
conscious of race. Thus, we find that the plaintiffs have failed to state a 
claim of racial gerrymandering. We conclude that in the context of 
redistricting, where race is considered only in applying traditional 
redistricting principles along with the requirements of the Voting Rights Act, 
that strict scrutiny is not required. However, if it were required, we conclude 
that this California redistricting plan has been narrowly tailored to meet a 
compelling state interest. 
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The Court has repeatedly emphasized that legislative reapportionment is 
primarily a matter for state determination. Most recently, in Voinovich v. 
Quilter, 122 L. Ed. 2d 500, 513, 113 S. Ct. 1149 (1993), the Court stated: 


Of course, the federal courts may not order the creation of majority-minority 
districts unless necessary to remedy a violation of federal law. But that does 
not mean that the State's powers are similarly limited. Quite[**20] the 
opposite is true: Federal courts are barred from intervening in state 
apportionment in the absence of a violation of federal law precisely because it 
is the domain of the States, and not the federal courts, to conduct 
apportionment in the first place. Time and again we have emphasized that 
"'reapportionment is primarily the duty and responsibility of the State through 
lts legislature or other body, rather than of a federal court.'" 


Id. at 513 (citations omitted}. Unless the Voting Rights Act itself is found to 
be unconstitutional or unless the creation of majority-minority districts, in 
implementation of that Act, is found to be unconstitutional, it is difficult to 
see how California's carefully drawn plan, utilizing traditional redistricting 
principles, while seeking to comply with the requirements of the Voting Rights 
Act, can violate the Equai Protection Clause. We conclude that the redistricting 
plan adopted by the California Supreme Court appropriately balances the | 
traditional reapportionment principles, does not involve racial gerrymandering, 
and does not violate the Fourteenth and Fifteenth Amendments. | 


The appellants also[**21} contend that the reapportionment plan violates 
the Equal Protection Clause by unduly minimizing white voter streneth. The 
asserted basis for this contention 1s that even though the districts are equated 
as to population, the registered voters in the white majority districts far 
exceed those in the majority-minority districts, giving greater impact to a vote 
in the latter districts. There is no merit to this contention; population, not 
voter registration, is the appropriate basis for apportioning districts. 
Reynolds v. Sims, 377 U.&. 533, 568, 12 L. Ed. 2d 506, 84 §. Ct. 1362 (1964). 

ORDER 

For the foregoing reasons, plaintiffs' motion for summary judgment is DENIED 

and defendants’ motion for summary judgment i8 GRANTED. The clerk is directed to 
enter judgment for the defendants. 

IT IS SO ORDERED. 
Dated: June 23, 1994 

PROCTER HUG, JR., JUDGE 

UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 
Dated: June 27, 1994 

EDWARD J. GARCIA, JUDGE 

UNITED STATES DISTRICT COURT 


Dated: June 27, 1994 
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From: Ali, Saeed | 

Sent: _ Tuesday, May 01, 2001 6:30 PM 

To: Chesin, Darren : 
Subject: Senate Redisiricting Guidelines: Correcte 





senate redistricting 
guidelina... 


My apologies. | sent you an early draft. Please throw out that one and use this one. Thanks. 


Saeed M. Ali, Principal Consultant 

Senate Majority Leader & Latino Legislative Caucus 
Capitol, Room 400 

Sacramento CA 95814 

T: 916-445-3456 

F: 916-327-8817 
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RE: Senate Requirements for Public Plan Submissions, amended for May 2, 2001 
hearing 


The amended version is improved over its earlier version by dropping such egregious criteria as 
Congressional seniority, constraints on minority voting rights, etc., it still has several flaws. 
These should be addressed before the document is adopted. 


Recommendations : 

t. Item #4 should have additional language in order to make it clear that the map drawn can in 
some cases split a city or a county to avoid a federal Voting Rights Act Section 2 or a Section 
5 violation. We believe that the following amendment accomplishes that goal by specifying 
the approach used in the 1991 California redistricting process by the Special Masters, as it 
was upheld by the U.S. Supreme Court: 


4) California’s Constitution requires that the number of unnecessary city and N 
county splits be minimized. 7he approach specified in the Report and {’ ¢ 
Recommendations of the Special Masters on Reapportionment, approved by the i 
California State Supreme Court in Wilson v. &u, 4 Cal. Rpr. 2 379, 1 Cal 4" 707 (Cal. 4 iy 
1992), should be followed. Plans must be accompanied with a listing of and an Y 
explanation for any city and county splits. \} 


ag 


2 Item #5 that counts the number of people who will be “‘vote deferred” should be deleted. \4 7h 
This criteria was not used in 199] by the Special Master and could potentially be misused if 
it is used to undercut other traditional redistricting criteria. > 


VP 
3, Item #7 1s not sufficient to protect the rights of minorities. Our proposal 1s given below. 


4) Four counties within California are designated as “covered” jurisdictions under 
Section 5 of the Voting Rights Act. For purposes of congressional and state legislative 
redistrictings, Section 5 provides that any such redistricting , which includes all or a part of 

— one of the four counties, cannot have the intent or the effect of retrogressing or reducing a 
minority community's position, consistent with applicable constitutional standards, with 
respect to its opportunity to exercise the electoral franchise effectively. The covered 
counties are Kings, Merced, Monterey and Yuba. All submitted plans must include 
written annotations for the plan’s effects on minority voters in these four counties. 


All districts within a statewide plan should conform to the standards and criteria utilized in 
the Report and Recommendations of the Special Masters on Reapportionment, approved by 
_ the California State Supreme Court in Wilson v. Eu, 4 Cal. &pr. 2"4 379 1 Cal 4" 707 (Cal. 
1992), with the exception of the formation of state senatorial districts from adjacent assembly 
districts (nesting) and with the exception of limiting the use of incumbency protection and 
political party affiliation as a factor in redistricting. 


Document received by the CA Supreme ‘Court 


Our proposal allows a clearer interpretation of federal voting rights law. It also ensures that the 
positive guidelines used in the 199] redistricting special master 5 will be included in the state 
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redistricting criteria, This includes the criteria that the special master approved concerning 
minority influence district. 


In conclusion, these changes are essential to assuring that all Californians have the most positive 
voting rights language designed to protect their voting nghts. 
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AMENDMENTS TO SENATE BILL NO. 976 


Amendment 1 
On page 2, strike out lines 9 to 13, inecluSive, and 
insert: 


(a) "At-large method of election" means any of the 
Following methods of electing members to the governing body of a 
political subdivision, and does not include any method of 
district-based elections: 

(1) One in which the voters of the entire jurisdiction 
elect the members to the governing body. 

(2) One in which the candidates are required to reside 
within given areas of the jurisdiction and the voters of the entire 
Jurisdiction elect the members to the governing body. 

(3) One which combines at-large elections with 
district-based elections. 


Amendment 2 
On page 2, line 15, strike out "municipal" 


| Amendment 3 | 
On page 2, line 17, strike out "municipal" 


Amendment 4 
On page 2, strike out lines 19 to 21, inclusive, in line 
22, strike out "(d) "Municipal political" and insert: 


(c) "Political 
Amendment 5 


On page 2, line 23, strike out "municipal" 


Amendment 6 
On page 2, line 25, strike out “local district" and 


C31 


insert: 


district organized pursuant to state law 


Amendment °7 
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On page 2, line 26, strike out "(e)" and insert: 
(d) 


Amendment 8 
On page 2, line 27, after "group" insert: 


, aS this class is referenced and defined in the federal Voting 
Rights Act (42 U.S.C. Sec. 1973 et seq.) 


Amendment 9 
On page 2, strike out lines 28 to 35, inclusive, and 
insert: 


(e) “Racially polarized voting" means voting in which 
there is a difference in the choice of candidates or other electoral 
choices that are preferred by voters in the protected class, and in 
the choice of candidates and electoral choices that are preferred by 
voters in the rest of the electorate. The methodologies for 
estimating group voting behavior as approved in applicable federal 
cases to enforce the federal Voting Rights Act (42 U.S.C. Sec. 1973 
et seq.) to establish racially polarized voting may be used for 
purposes of this section to prove that elections are characterized 
by racially polarized voting. 

14027. An at-large method of election may not be imposed 
Or applied in a manner that results in the dilution or the 
abridgment of the rights of registered voters who are members of the 
protected class, as provided in Section 14028, by impairing their 
ability to elect candidates of their choice of their ability to 
influence the outcome of an election. 


| Amendment 10 
On page 3, lines 3 and 4, strike out “municipal political 
subdivision" and insert: 


political subdivision or in elections incorporating other electoral 
choices by the voters of the political subdivision 


Amendment 1 1 

On page 3, strike out lines 5 to i1, inclusive, and 
insert: 

(b) The occurrence of racially polarized voting shall be 
determined from examining results of elections in which candidates 
are members of a protected class or elections involving ballot 
measures, or other electoral choices that affect the rights and 
privileges of members of the protected class. One circumstance that 
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may be considered is the extent to which candidates who are members 
of a protected class have been elected to the governing body of a 
political subdivision that is the subject of an action based on 
Section 14027 and this section. In multi-seat at-large districts, 
where the number of candidates who are members of a protected class 
is fewer than the number of seats available, the relative group-wide 
support received by candidates from members of the protected class 
Shall be the basis for the racial polarization analysis. 


Amendment j2 
On page 3, between lines 17 and 18, insert: 


(e} Other factors such as the history of discrimination, 
the use of electoral devices or other voting practices or procedures 
that may enhance the dilutive effects of at-large elections, denial 
of access to those processes determining which groups of candidates 
will receive financial or other support in a given election, the 
extent to which members of the protected class bear the effects of 
past discrimination in areas such as education, employment, and 
health, which hinder their ability to participate effectively in the 
political process, and the use of overt or subtle racial appeals in 
political campaigns, may also be introduced as evidence but these 
factors are not necessary to establish a violation of this section. 


Amendment 13 | 
On page 3, line 18, after "14027" insert: 
and Section 14028 
Amendment 14 
On page 3, line 20, strike out "in place of at- large 
districts" 
Amendment 15 
On page 3, line 25, strike out "at" and insert: 


including 


Amendment 16 
On page 3, below line 28, insert: 


14031. This chapter is enacted to implement the 


guarantees of Section 7 of Article I and of Section of Article II of 
the California Constitution. 
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AMENDMENTS TO SENATE BILL NO. 976 


Amendment 1 
On page 2, strike out lines 9 to 13, inclusive, and 
insert: 


(a) “At-large method of election" means any of the 
Following methods of electing members to the governing body of a 
political subdivision, and does not include any method of 
district-based elections: 

(1) One in which the voters of the entire jurisdiction 
elect the members to the governing body. 

(2) One in which the candidates are required to reside 
within given areas of the jurisdiction and the voters of the entire 
Jurisdiction elect the members to the governing body. 

(3) One which combines at-large elections with 
district-based elections. 


Amendment 2 


On page 2, line 15, strike out "municipal" 


| Amendment 3 : 
On page 2, line 17, strike out "municipal" 


Amendment 4 | 
On page 2, strike out lines 19 to 21, inclusive, in line 
22, strike out "(d)} “Municipal political” and insert: 
(c) "Political 
Amendment 5 
On page 2, line 23, strike out "municipal" 


Amendment 6 
| On page 2, line 25, strike out "local district" and 
insert: | 3 


district organized pursuant to state law 


Amendment * 7 
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On page 2, line 26, strike out "(e)" and insert: 
(d) 


Amendment 8 
On page 2, line 27, after "group" insert: 


, aS this class is referenced and defined in the federal Voting 
Rights Act (42 U.S.C. Sec. 1973 et seq.) 


Amendment 9 
On page 2, strike out lines 28 to 35, inclusive, and 
insert: 


(e) “Racially polarized voting" means voting in which 
there is a difference in the choice of candidates or other electoral 
choices that are preferred by voters in the protected class, and in 
the choice of candidates and electoral choices that are preferred by 
voters in the rest of the electorate. The methodologies for 
estimating group voting behavior as approved in applicable federal 
cases to enforce the federal Voting Rights Act (42 U.S.C. Sec. 1973 
et seq.) to establish racially polarized voting may be used for 
purposes of this section to prove that elections are characterized 
by racially polarized voting. 

14027. An at-large method of election may not be imposed 
Or applied in a manner that results in the dilution or the 
abridgment of the rights of registered voters who are members of the 
protected class, as provided in Section 14028, by impairing their 
ability to elect candidates of their choice of their ability to 
influence the outcome of an election. 


Amendment 10 
On page 3, lines 3 and 4, strike out "municipal political 
subdivision" and insert: 


political subdivision or in elections incorporating other electoral 
choices by the voters of the political subdivision 


Amendment 11 
On page 3, strike out lines 5 to 11, inclusive, and 
insert: 

(b) The occurrence of racially polarized voting shall be 
determined from examining results of elections in which candidates 
are members of a protected class or elections involving ballot 
measures, or other electoral choices that affect the rights and 
privileges of members of the protected class. One circumstance that 
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may be considered is the extent to which candidates who are members 
of a protected class have been elected to the governing body of a 
political subdivision that is the subject of an action based on 
Section 14027 and this section. In multi~seat at-large districts, 
where the number of candidates who are members of a protected class 
is fewer than the number of seats available, the relative group-wide 
support received by candidates from members of the protected class 
shall be the basis for the racial polarization analysis. 


Amendment 12 
On page 3, between lines 17 and 18, insert: 


(e) Other factors such as the history of discrimination, 
the use of electoral devices or other voting practices or procedures 
that may enhance the dilutive effects of at-large elections, denial 
of access to those processes determining which groups of candidates 
will receive financial or other support ina given election, the 
extent to which members of the protected class bear the effects of 
past discrimination in areas such as education, employment, and 
health, which hinder their ability to participate effectively in the 
political process, and the use of overt or subtle racial appeals in 
political campaigns, may aiso be introduced as evidence but these 
factors are not necessary to establish a violation of this section. 


Amendment 13 
On page 3, line 18, after "14027" insert: 


and Section 14028 
Amendment 14 | 
On page 3, line 20, strike out "in place of at-large 
districts" | 


| Amendment 15 
On page 3, line 25, strike out "at" and insert: 
~ineluding 


Amendment 16 
On page 3, below line 28, insert: 


14031. This chapter is enacted to implement the 


guarantees of Section 7 of Article I and of Section of Article II of 
the California Constitution. | 
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BILL NUMBER: $B 976 INTRODUCED 


BILL TEXT 


INTRODUCED BY Senator Polanco 
FEBRUARY 23, 2001 


An act to add Chapter 1.5 (commencing with Section 14025) to 
Division 14 of the Elections Code, relating to voting rights. 


LEGISLATIVE COUNSEL'S DIGEST 


SB 976, as introduced, Polanco. Elections: rights of voters. 
Existing law provides for political subdivisions that encompass 
sunicipal areas of representation within the state. With respect to 
these municipal areas, public officials are generally elected by all 
of the voters of the political subdivision (at-large) or from 
districts formed within the political subdivision (district-based). 
Existing law generally allows the voters of the entire political 
subdivision to determine whether the elected public officials are 
elected by divisions or by the entire political subdivision. 
This bill would provide that a inant political subdivision ~" 


not may dilute or abridge be subdivided in-a-manner that results-in-a denial-or abridgmer 


ef the right of a registered voter to vote on account of membership 
in a minority race, color or language group. 

This bill would provide that a violation of its provisions shall 
be established if it is shown that racially polarized voting, as 
defined, occurs in elections for governing board members of a 


municipal political subdivision. It would provide that an intent to 


State Voting Ri ghts Act - April 25, 2001 Draft- l 
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May 2, 2001 By Max: (9) 6) 445-2496 


The lonorab)c Richard Polanco 

scnale Commil(ec on Elections and Reapportionment 
California Siale Scnale 

State Capitol, Room 3046 

sacramento, CA 95814 


Re: $B 976 (Polanco) - Support 
Dear Scnator Polanco: 


Tho Mexican American J.egal Defense and Educational Fund (MALDEL*) 
supporls SB 976, your bill lo provide state Jaw protection against the vote 
dilution caused by racially polarized voting. When such voting palicms persist 
in at-large clections, they resullin scvere underrepresentatian of Latinas and 
ather protected groups on local governing boards, Statewide, the 
underreprescntation of minority groups on those boards has beon dismally and 
consistently low for decades. Where racially polarized voting has led to the 
exclusion of minority-preferred candidates, this law provides for changes in the 
clocloral system so that 1 more fairly represents the constitucncies within cach 
jurisdicuon. Thus, SB 976 is consistent with our programmatic goal of 
increasing the opporlunily to fully participate in the political process, 


We appreciate the opportunity to lend aur support to this bill, Please add our 
namics to the list of supporting organizations, community leaders and Icgislalors 
who vicw this bill as a posilive step toward inercasing political participation 
among ul enfranchisenicnt of all our cilizens. 


we Neer ye 


bithe €- Efile 
ant | th Guillen 
ogislative Counsel. 


ce: Senate Commillye oan MMoctians and Reapporti onment 
Senator Don Porata, Chair. 
Darren Chesin, Corisullant 
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discriminate against a protected class, as defined, 1s not required 
to establish a violation of this bill. 

This bill would authorize a court to impose appropriate remedies, 
including district-based elections, and to award a prevailing 
nonstate or nonlocal government plaintiff party reasonable attorney's 
fees consistent with specified case law as part of the costs. | 
Vote: majority. Appropriation: no. Fiscal committee: no. 


State-mandated local program: no. 


THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 


SECTION 1, Chapter 1.5 (commencing with Section 14025) is added to Division 14 of the | : 


Elections Code, to read: 
CHAPTER 1.5, RIGHTS OF VOTERS 
14025. This act shall be known and may be cited as the California 


Voting Rights Act of 2001. 
14026. As used in thts chapter: 


a) "At-large method of election" means any of the following 


methods of electing members to the governing body of a political © 


subdivision, and does not include any method of district-based 
elections: | | | | | 

(1) One in which the voters of the entire political 
subdivision elect the members to the governing body. 


(2) One in which the candidates are required to reside within 
given areas of the political subdivision and the voters of the 


entire political subdivision elect the members to the aed 5 


body. 
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(3) One which combines at-large elections with district- 
based elections. | 


(b) "District-based election" means a method of electing members 
to the governing body of a maunicipal political subdivision in which 
the candidate must reside within an election district that 1s a 
divisible part of the municipal political subdivision and is elected 


only by voters residing within that election district. 


aPatests a 1349 Asparipar f oat Natit a 7 zee 4 ei oe Li ons 2 Pa ae 54 r a CEP cys PS rt 


{ (c) "Muntetpalp Political subdivision" means a geographic area of 
representation created for the provision of srunieipal government 
services, including, but not limited to, a city, a schooi district, a 


community college district, or other Jeeal district organized pursuant to the laws of the State of 
California. 


(ec) "Protected class" means a class of voters who are ¢ members of a 


minority race, color or language group, as tis class is hegerencen and defined in the federal 
Voting Rights Act, 42 U.S.C. Sec. 1973, et seq. 


(f) "Racially polarized voting" means voting in which there 1s 
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a difference in the choice of candidates or other electoral choices between-these-whe-are 
menrbers-of-apretected_class that are preferred by the voters in the protected class, and in the 


choice of candidates and electoral choices that are preferred by voters in the rest of the 
electorate. these-vhe-are rouinembe oe ret ected -ahass geet ree bs He reste 


electarate. The methodologies for estimating group voting iatcilion as approved in applicable 
federal cases to enforce the federal Voting Rights Act, 42 U.S.C. Sec. 1973, et. seq. to establish — 


racially polarized voting may be used for purposes of this section to prove that elections are 
characterized by racially polarized voting. _ 
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colerortanguage-sroup, An at-large method of election may not be imposed or applied in a 


manner that results in the dilution or the abridgement of the rights of any registered voter who is 
a member of the protected class, as provided in section 14028, by impairing thetr ability to elect 
candidates of their choice or by impairing their ability to influence the outcome of an election. 


14028. (a) A violation of Section 14027 is established 1f it is 
shown that racially polarized voting occurs in elections for members 


of the governing body of a municipal political subdivision or in elections incorporating other 
electoral choices by the voters of the political subdivision. 


(b) The occurrence of racially polarized voting shall be bo 
determined from examining results of elections in which candidates | 
are members of a protected class or elections involving ballot referenda, initiatives, measures, 


or other electoral choices which affect the rights and privileges of members of the protected 
class. One circumstance that may be 


considered is the extent to which candidates who are members of a 
protected class have been elected to the governing body of a 


municipal political subdivision that is the subject of an action /3, = 
based upon Section 14027 and this section. In multi-seat at-large elections, where the number. 
of candidates who are members of a protected class is fewer than the number of seats 
available, the relative group-wide support received by those candidate(s) from members of the 
protected class shall be the basis for the racial polarization analysis. | 







(c) The fact that members of a protected class are not 
geographically compact or concentrated may not preclude a finding of 
racially polarized voting, but may be a factor in determining an 
appropriate remedy. | 

(d) Proof of an intent on the part of the voters or clected 


officials to discriminate against a protected class 1s not required. 


(e) Other factors such as the history of discrimination, the use of electoral devicessuch-as— 
__pnusnatly-targe-election-districts; majority-voete-requirements, or other voting practices or | 
~ procedures that? diy’ WISH GAMARCe The Aillive effects of at-larere elections, denial of access to 
those processes determining which groups of candidates will receive financial or other support 
in a given election candidate-stating groups, the extent to which members of the protected class 
bear the effects of past discrimination in areas such as education, employment, and health, | 
which hinder their ability to participate effectively in the political process, and the use of overt 
or subtle racial appeals in political campaigns, may also be introduced as evidence but these 
factors are not necessary to establish a violation of this section. 


14029. Upon a finding of a violation of Section 14027 and section 14028, the court 


shall implement appropriate remedies, including the imposition of. 
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district-based elections i7-place of attarge-distriets, that are 


tailored to remedy the violation. 
14030. In any action to enforce Section 14027, the court shall 
allow the prevailing plaintiff party, other than the state or 
political subdivision thereof, a reasonable attorney's fee consistent 
with the standards established in Serrano v. Priest (1977) 20 Cal.3d 
25, at including pages 48 and 49, as part of the costs. Prevailing plaintiff 
parties, other than the state or political subdivision thereof, shall 
recover their expert witness fecs and expenses as part of the costs. 


14031 The California Voting Rights Act of 2001 is enacted to mare Article 1, Section 7 and | 
Article 2, Section 2 of the California State Constitution. | 
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Service: LEXSEE® 
Citation: 20 Cal. 3d 25 


20 Cal. 3d 25, *; 569 P.2d 1303, **; 
1977 Cal. LEXIS 168, ***; 141 Cal, Kptr, 315 


JOHN SERRANO, JR., et al., Plaintiffs and Appellants, v. IVY BAKER PRIEST, * as State 
Treasurer, etc., et al., Defendants and Appellants 


* Although the former state Treasurer (now deceased) is not a party to this appeal, we 
continue to use the title Serrano v. Priest for purposes of consistency and convenience. 


L.A. No. 30398 
Supreme Court of California 
20 Cal. 3d 25: 569 P.2d 1303; 1977 Cal. LEXIS 168; 141 Cal. Rptr. 315; 7 ELR 20795 
. | October 4, 1977 
SUBSEQUENT HISTORY: [***1] 


The petition of the defendants and appellants for a rehearing was denied November 17, 1977, 
and the opinion was modified to read as printed above. Bird, C. J., and Manuel, J., did not 


gs | participate therein. Sullivan, J., * and Wright, J., + participated therein. Clark, J., and 
ae Richardson, J., were of the opinion that the petition should be granted. Clark, J. ' did not 
- concur in the modification. 


* Retired Associate Justice of the Supreme Court sitting Under arabe’ by the Chairperson 
of the Judicial Council. 


+ Retired Chief Justice of California sitting under assignment by the Acting Chairperson of the 
Judicial Council. 


PRIOR HISTORY: 
| an Superior Court of Los Angeles County, No. C 938254, Bernard S. Jefferson, Judge. 


r DISPOSITION: The order concerning attorneys’ fees filed August 1, 1975 its affirmed. The 

. cause is remanded to the trial court with directions to hear and determine plaintiffs’ motions 
for attorneys’ fees filed in this court on January 28, 1977, July 7, 1977, and October 31, 
1977, in conformity with the views herein expressed and to make and enter ali necessary and 
appropriate orders. 


CASE SUMMARY 


PROCEDURAL POSTURE: Appellants, state officials, and respondents, public interest 
groups, sought review of a decision of the Superior Court of Los Angeles County 
(California), which awarded attorney fees in favor of respondents regarding respondents’ 
successful lawsuit that held California's public school system | in violation of California's 
constitution. 
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OVERVIEW: Respondents, public interest groups, had previously successfully sued the 
state, which resulted in the court finding that the public schoo! financing system was 
unconstitutional. Respondents filed their first of several motions for attorney fees, Based... 

_AdPonits.equitable-pewers,.the-trial.court- awarded attorney. fees to respondents' counsel- 
ased.on.the, private attorney.general.theory. Appellants, state officials, and 
respondents, respectfully, sought review of the award and amount of the attorney fees. 
The court adopted the private attorney general theory for California as it applied to 
vindication of a strong state constitutional public policy. The court affirmed the award of 
attorney fees, articulating that the private attorney general theory encouraged suits 
effectuating a strong public policy by awarding substantial attorney fees to those who 
successfully brought such suits and thereby brought about benefits to a broad class of 
citizens. The court.withheld judgment on the issue of whether the private attorney 
genera! theory could be applied to a strong statutory policy. The court remanded for the 
trial court to determine respondents’ remaining motions for attorney fees. 


OUTCOME: The court affirmed the award and amount of respondent's attorney fees 
under the private attorney general theory because the previous litigation vindicated a 
strong constitutional public policy and the result of the litigation benefited a broad class 
of persons, The court remanded to the trial court with directions to hear and determine 
respondents’ remaining motions for attorney fees in conformity with the court's opinion. 


CORE TERMS: private attorney, educational, substantial benefit, equitable, common fund, 
public policy, school children, constitutional rights, award of fees, funding, equal protection, 
public interest, vindicated, concrete, urge, grounded, italics, funded, charitable, bestowed, 
class action, sum of money, benefited, financing, allowance, awarding, saving, specifically 
provided, educational program, public education 


CORE CONCEPTS - + Hide Concepts 


Civil Procedure : Costs & Attorney Fees : Attorney Fees 
* Cal. Code of Civ. Proc. § 1021 provides in relevant part except as attorney's fees are 


specifically provided for by statute, the measure and mode of compensation of 
attorneys and counselors at law is left to the agreement, express or implied, of the 
parties. 


Civil Procedure : Costs & Attorney Fees : Attorney Fees | 

* Appellate decisions in this state have created two nonstatutory exceptions to the 
general rule of Cal. Code of Civ. Proc. § 1021, each of which /s based upon inherent 
equitable powers of the court. The first of these is the well-established common fund 
principle; when a number of persons are entitled in common to a specific fund, and an 
action brought by a plaintiff or plaintiffs for the benefit of all results in the creation or 
preservation of that fund, such plaintiff or plaintiffs may be awarded attorney's fees out 
of the fund. The second principle, of more recent development, is the so-called 
substantial benefit rule: when a class action or corporate derivative action results in 
the conferral of substantial benefits, whether of a pecuniary or nonpecuniary nature, 
upon the defendant in such an action, that defendant may, in the exercise of the 
court's equitable discretion, be required | to —— some of those benefits in the form of 

an award of attorney's fees. 





B civil Procedure * Costs % Attorney Fees : Attorney Fees 
*% Although American courts, in contrast to those of England, have never awarded 


counsels’ fees as a routine component of costs, at least one exception to this ruie has 
become as well established as the rule itself: that one who expends attorneys’ fees in 
winning a suit which creates a fund from which others derive benefits, may require | 
those passive beneficiaries to beara fair share of the litigation costs. 
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* Fees are awarded under this rationale out of a fund recovered or maintained by the 
A plaintiff, on the theory that all who will participate in the fund should pay the cost of its 
: creation or protection and that this is best achieved by taxing the fund itself for 
attorney's fees, : 


ry rf fe EE ry 


*The courts have fashioned another nonstatutory exception to the general rule on the 
award of attorneys fees. This exception, which may be viewed as an outgrowth of the 
common fund doctrine, permits the award of fees when the litigant, proceeding ina 
representative capacity, obtains a decision resulting in the conferral of a substantial 
benefit of a pecuniary or nonpecuniary nature, In such circumstance, the court, in the 
exercise of its equitable discretion, thereupon may decree that under dictates of justice 
those receiving the benefit should contribute to the costs of its production. 


Civil Procedure : Costs & Attorney Fees : Attorney Fees 

*.The high court, choosing to treat the substantial benefit rule as a part of the common 
fund exception, had clearly indicated that fees could be awarded under this rationale 
only from the fund or property itself or directly from the other parties enjoying the 
benefit. 





substantial benefit on the members of an ascertainable class, and where the court's 
jurisdiction over the subject matter of the suit makes possible an award that will 
operate to spread the costs proportionately among them. 


Civil Procedure : Costs & Attorney Fees : Attorney Fees 

% In spite of variations in emphasis, there are three basic factors to be considered in 
aWarding fees on the private attorney general theory. These are in general: (1) the 
strength or societal importance of the public policy vindicated by the litigation, (2) the 
necessity for private enforcement and the magnitude of the resultant burden on the 
plaintiff, (3) the number of people standing to benefit from the decision. 


a Civil Procedure : Costs & Attorney Fees : Attorney Fees 

*. The starting point of every fee award, once it is recognized that the court's role in 
equity is to provide just compensation for the attorney, must be a calculation of the 
attorney's services in terms of the time he has expended on the case. Anchoring the 
analysis to this concept.is the only way of approaching the problem that can claim 
objectivity, a claim which is obviously vital to the prestige of the bar and the courts. 


=] Civil Procedure : Costs & Attorney Fees : Attorney Fees 

«While as the courts have indicated the fact of public or foundationa! support should not 
have any relevance to the question of eligibility for an award, it may properly be 
considered in determining the size of the award. | 





a ee a rr a gg gp ee 


The experienced trial judge is the best judge of the value of professional services 
rendered in his court, and while his judgment is of course subject to review, it will not 
be disturbed unless the appellate court is convinced that it is clearly wrong. 
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Levine, Michael H. Shapiro, E. Robert Wallach, Richard A. Rothschild, Mary S. Burdick and 
Diane Messer for Plaintiffs and Appellants. 


Bayard F. Berman, William T. Rintala, Henry Shields, Robert G. Sproul, jr., James J. 
Brosnahan, Jr., Edward W. Rosston, David M. Heilbron, Stuart C. Walker, Robert E. 
Cartwright, Edward I. Pollock, Arne Werchick, Sanford M. Gage, Leroy Hersh, Ned Good, 
David B. Baum, Robert G. Beloud, Roger H. Hedrick, Leonard Sacks, Stephen I. Zetterberg, 
Antonio Rossmann, Carlyle W. Hall, Jr., Brent N. Rushforth and John R. Phillips as Amici 
Curiae on behalf of Plaintiffs and Appellants. | 


Evelle J. Younger, Attorney General, N. Eugene Hill, Assistant Attorney General, John J. Klee, 
jr., Ronald V. Thunen, Jr., Thomas E. Warriner and Richard M. Skinner, Deputy Attorneys 
General, for Defendants and Appellants. 


JUDGES: Opinion by Sullivan, J., * with Tobriner, Acting C. J., Mosk, J., Wright, J., + and 
Kaus, J., ++ concurring. Separate dissenting opinion by Richardson, J., with Clark, J., 
concurring. Separate dissenting opinion by Clark, J. 


* Retired Associate Justice of the supreme Court sitting under assignment by the Chairperson 
_ of the Judicial Council. [***3] 


+ Retired Chief Justice of California sitting under assignment by the Acting Chairperson of the 
Judicial Council. 


++ Assigned by the Chairperson of the Judicial Council. 


OPINIONBY: SULLIVAN 


OPINION: [*31] [**1304] In Serranc v. Priest (1976) 18 Cal.3d 728 [135 Cal.Rptr. |. 
345, 557 P.2d 929] (hereafter cited as Serrano II) we affirmed a judgment of the Los Angeies 


County Superior Court, entered on September 3, 1974, which held essentially (1) that the 
then-existing California public school financing system was Invalid as in violation of state . 
constitutional provisions guaranteeing equal protection of the laws, and (2) that the said 

_ system must be brought into constitutional compliance within a period of six years from the 
date of entry of judgment, the trial court retaining jurisdiction for the purpose of granting any 
necessary future relief. n1.That judgment is now final. 


ni A more complete summary of the trial court judgment was set forth in Serrano II: "The © 
triai court held that the California public school financing system for elementary and 
secondary schools as it stood following the adoption of S.B. 90 and A.B. 1267, while not in 
violation of the equa! protection clause of the Fourteenth Amendment to the federal 
Constitution, was invalid as in violation of former article I, sections 11 and 21, of the 
California Constitution (now art. IV, § 16 and art. I, § 7 respectively ...), our state equal 
protection provisions. Indicating the respects in which the system before it was violative of 
our state constitutional standard, the court set a period of six years from the date of entry of — 
judgment as a reasonable time for bringing:the system into constitutional compliance; it 
further held and ordered that the existing systern should continue to operate until such 
compliance had been achieved. The judgment specifically provided that it was not to be 
construed to require the adoption of any particular system of school finance, but only to 
require that the plan adopted comport with the requirements of state equal protection 
provisions. Finally, the trial court retained jurisdiction of the action and over the parties ‘so 
that any of such parties may apply for appropriate relief in the event that relevant 

~ circumstances develop, such as a failure by the legislative and executive branches of the 
state government to take the necessary steps to design, enact into law, and place into 
operation, within a reasonable time from the date of entry of this ss hia a California 


g 
3 
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Public School Financing System for public elementary and secondary schools that will fully 
comply with the said equal-protection-of-the-law provisions a the California 
Constitution, ™ (Serrano II at pp. 748-750.) 


Within a month after the entry of the foregoing judgment and prior to the filing of 
defendants’ appeals, plaintiffs’ attorneys (Public Advocates, Inc. and Western Center on Law 
‘and Poverty) made separate motions for an award of reasonable attorneys fees "against 
defendants Priest [then the state Treasurer], Riles [then and presently the state 
Superintendent of Public Instruction] and Flournoy [then the state Controller] in their official 
capacities as officials of the State of California." The motions were not based upon statute but 
were instead addressed to the equitable powers of the court. Three theories, to be examined 
in detail by us below, were advanced in support of the award: the so-called “common [*32] 

[**1305] fund" theory, the “substantial benefit" theory, and the "private attorney general" 
theory. 


A hearing on the issue of entitlement to fees was held on January 6, 1975, and on January 27 - 
the trial court entered an interim order in which it announced its intention to award 
reasonable attorneys fees to plaintiffs’ counsel on the private attorney general theory only, 
declining to apply the other two theories advanced. The matter was continued [***5] until 
April 14, 1975, for briefing and argument upon the issue of the amount of fees to be 
| awarded. On that date the court received testimony and, upon stipulation of the parties, 

~ additional evidence by affidavit. At the conclusion of this hearing the court announced its 

_ intention to award $ 400,000 as reasonable attorneys fees to Public Advocates, Inc. and $ 
400,000 as reasonable attorneys fees to Western Center on Law and Poverty. Upon timely 
request by Public Advocates, Inc. the court ordered the preparation of findings of fact and 
conclusions of law. On August 1, 1975, the court filed its "Order Concerning Attorneys’ Fees," 
which was consistent in all relevant respects with its previous rulings, n2 as well as its 
“Findings of Fact and Conclusions of Law Concerning the Award of Attorneys' Fees” -- of © 

_ which there were 219 of the former and 28 of the latter. 


n2 The order provided in relevant part: It Is Hereby Ordered that Public Advocates, Inc. and 
Western Center on Law and Poverty, attorneys for Plaintiffs, are each entitled under the 
private attorney general doctrine to receive reasonable attorneys’ fees from the defendants, 
Jesse M. Unruh [present state Treasurer], Kenneth Cory [present state Controller], and 
Wilson C. Riles, in their representative capacities. [ para. ] It Is Further Ordered that $ 
400,000 is a reasonable attorneys’ fee for the representation by Public Advocates, Inc. of the 
plaintiffs from the beginning of the instant action through April 14, 1975. [ para. | It Is 
Further Ordered that $ 400,000 is a reasonable attorneys’ fee for the representation by 
Western Center on Law and Poverty of the plaintiffs from the beginning of the instant action 
through April 14, 1975." 


SS = Se Se ee End Footnotes- ---------------- [***6] 


Two notices of appeal from the order were-flled, one by Public Advocates, Inc. and Western 
Center on Law and Poverty, as “counsel for plaintiffs," and one by defendants Unruh, Cory, 
and Riles. On October 1, 1975, we transferred the appeal to this court and ordered it 
consolidated with the then-pending appeal in Serrano II. The latter appeal having been fully 
briefed, however, we proceeded to hear argument and render our decision in Serrano II, 
deferring our consideration of the instant ——— until the judgment in Serrano II had become 
final. | 
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fees in connection with the appeal of this cause. This motion was filed by 

“respondents” (designated in the caption as plaintiffs John Serrano, Jr. et al.) by their 
attorneys, Public Advocates, Inc. and Western Center on Law and Poverty. Prior to issuance of 
the Serrano IJ remittitur we modified our judgment to reserve jurisdiction for the purpose of 
passing upon this motion in conjunction with the instant appeal. 


J 
We summarize the [***7] contentions advanced in the briefs of the parties: n3 


Defendants contend that the award of attorneys fees was improper on any of the grounds 
considered. Thus, they urge that whereas the trial court was correct in determining that such 
an award cannot be sustained on either the common fund theory or [**1306] the 
substantial benefit theory, it erred in concluding that an award should be made on the private 
attorney general theory. Additionally they argue that even if such an award based on any of 
these theories were proper in a case in which the prevailing litigant had incurred an 
obligation to pay for legal services, it could not be justified in a case in which, as here, the 
plaintiffs had incurred no obligation for such services which were provided without charge by 
organizations receiving public or tax-exempt charitable funding. n4 In any event, defendants 
urge, the award in this case is excessive. Finally, defendants also oppose the granting of the 
motion for attorneys fees on appeal. 


n3 In addition to the briefs of the parties, briefs amicus curiae have been filed by the Bar 
Association of San Francisco and the San Francisco Lawyers’ Committee for Urban Affairs 
(joint brief}; the Los Angeles County Bar Association; the Woodland Hills Residents 
Association; Robert E. Cartwright, Edward I. Pollock, Arne Werchick, Sanford M. Gage, Leroy 
Hersh, Ned Good, David B. Baum, Robert G. Beloud, Roger H. Hedrick, Leonard Sacks and 
Stephen I. Zetterberg (joint brief); and Center for Law in the Public Interest. [***8] | 


n4 Public Advocates, Inc. is a nonprofit legal corporation supported by tax-exempt charitable 
funds. Western Center on Law and Poverty is a public interest law center funded by the Legal 
Services Corporation. (See 42 U.S.C. § 2996 et seq.) Neither may accept fees from clients. 


Plaintiffs and their attorneys, while agreeing with the trial court's award of fees on the private 
attorney general theory, contend that the court erred in refusing to base its award 
additionally on the common fund and substantial benefit theories. The fact that plaintiffs are 
represented by organizations receiving public or other tax-exempt funding, they urge, should 
have no effect upon their eligibility for the [*34] award. Public Advocates, Inc., in an 
argument in which Western Center on Law and Poverty does not join, also urges that the 
award is inadequate. Finally, plaintiffs and their attorneys contend that their motion for 
attorneys fees on appeal should be granted on each of the three theories here in question. 


IT 





Récently in D'Amico v. Board 

f***Q] 786, 520 P.2d 10], we had occasion to point out: #” Section 1021 of the Code of 
Civil Procedure provides in relevant part: 'Except as attorney's fees are specifically provided 
for by statute, the measure and mode of compensation of attorneys and counselors at law is. 
left to the agreement, express or implied, of the parties... ." No state statute provides for 
the award of attorney's fees in a case of this nature, and there has been no express or 
implied agreement concerning attorney’ s fees in this case. However, #appellate decisions in 
this state have created two nonstatutory exceptions to the general. rule of section 1021, each 
of which is eae Sipern inherent equitable _— sag the court. The first of MnaSS is the well- 
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established ‘common fund’ principle: when a number of persons are entitled in common to a 
specific fund, and an action brought by a plaintiff or plaintiffs for the benefit of all results in | 
the creation or preservation of that fund, such plaintiff or plaintiffs may be awarded 
attorney's fees out of the fund. (See, e.g., Estate of Stauffer (1959) 53 Cal.2d 124, 132 [346 
P.2d 748]; Estate of Reade (1948) 31 Cal.2d 669, 671-672 [191 P.2d 745]; see generally 
[***210] 4 Witkin, Cal. Procedure (2d ed. 1971) Judgment, §§ 129-133, pp. 3278-3283.} 
The second principle, of more recent development, is the so-called ‘substantial benefit’ rule: 
when a class action or corporate derivative action results in the conferral of substantial 
benefits, whether of a pecuniary or nonpecuniary nature, upon the defendant in such an 
action, that defendant may, in the exercise of the court's equitable discretion, be required to 
yield some of those benefits in the form of an award of attorney's fees, (See, e.g., Knoff v. 


— etc, of San Francisco (1969) 1 Cal.App.3d 184, 203-204 [81 Cal. Rptr. 683]: Fletcher v. 
A. J. Industries, Inc. {1968) 266 Cal. App.2d 313, 318-325 [72 Cal.Rptr, 146]: see also 


Sprague Vv. Ticonic Bank (1939) 307 U.S. 161 [83 L.Ed. 1184, 59 S.Ct. 777]; see generally 4 
Witkin, Cal. Procedure, supra, Judgment, § 134, pp. 3283-3284.)" (id., at p. 25.) Mindful of 


these observations, we proceed first to determine whether the trial court was correct in 
concluding that an award of reasonable attorneys [**1307] fees could not be supported in 
the instant case under either of the iad lbinaceiiaes exceptions to the rule [***11] of 
section 1021. 


[*35] (a) The Common Fund Theory 


#"Although American courts, in contrast to those of England, have never awarded counsels’ 
fees as a routine component of costs, at Jeast one exception to this rule has become as well 
established as the rule itself: that one who expends attorneys’ fees in winning a suit which 
creates a fund from which others derive benefits, may require those passive beneficiaries to 
bear a fair share of the litigation costs." ( Quinn v. State of California (1975) 15 Cal,3d 16 
167 [124 Cal.Rptr. 1, 539 P.2d 761]: fns. omitted.) This, the so-called "common fund" 
exception to the American rule regarding the award of attorneys fees (i.e., the rule set forth 
in section 1021 of our Code of Civil Procedure), is grounded in "the historic power of equity to 
permit the trustee of a fund or property, or a party preserving or recovering a fund for the 
benefit of others in addition to himself, to recover his costs, including his attorneys’ fees, 
from the fund of property itself or directly from the other parties enjoying the 

benefit." ( Alyeska Pipeline Co. v. Wild S 5 S. 


141, [F**12] 153, 95 5.Ct. 1612]; fn. omitted. ) 


First approved by this court in the early case of Fox v. Hale & Norcross S. M. Co. (1895) 108 
Cal, 475 [41 P. 328], the "common fund" exception has since been applied by the courts of 
this state in numerous cases. (See, €.g., Glendale City Employees’ Assn., Inc. v. City of 
Glendale (1975) 15 Cal.3d 328, 341, fn. 19 [124 Cal.Rptr, 513, 540 P.2d 609]; Estate of 
ade, supra, 31 Cal.2d 669, 671-672: Winslow v. Harold G. Ferguson Corp. (1944) 25 
Cal.2d 274, 277 [153 P.2d-714]: Farmers etc. Nat. Bank v. Peterson (1936) 5 Cal.2d 601, 
607 [55 P.2d 867}; Estate of Kann (1967) 253 Cal. App.2d 212, 223 [61 Cal.Rptr. 122]; see 


generally Dawson, Lawyers and Involuntary Clients: Attorney Fees from Funds (1974) 87 
Harv.L.Rev. 1597.) In all of these cases, however, the activities of the party awarded fees 
have resulted in the preservation or recovery of a certain or easily calculable sum of money -- 
out of which sum or "fund" the fees are to i‘ paid. n5 We can find no such "fund" in this 
case. 
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In relevant findings of fact the trial court found that plaintiffs "have proven that the sum of 
money available for public education in California is not being spent in accordance with the 
California Constitution" [*36] and “have protected the sum of money available for public 
education" in the state. Platntiff urges that these findings are tantamount to a determination 
that a fund of money for educational use was created by their efforts. The trial court, 
however, concluded otherwise, reasoning that whatever additional monies are made available 
for public education as a result of the Serrano judgment will flow from legislative 
implementation of the judgment, not from the judgment itself. That judgment requires 
substantial equality in educational opportunity for the school children of this state without 
regard to the taxable wealth per student in the particular district in which a student lives. It 
does not require any particular level of expenditure, n6 Accordingly, it cannot be said that the 
efforts of plaintiffs [**1308] have created or preserved any "fund" of money to which they 
should be allowed recourse for their fees. 


n6 In footnote 28 of our Serrane I opinion we quoted the following passage from the trial 
court's memorandum opinion: "What the Serrano [I] court imposed as a California 
constitutional requirement is that there must be uniformity of treatment between the children 
of the various school districts in the State because all the children of the State in public 
schools are persons similarly circumscribed. The equal-protection-of-the-laws provisions of 
the California Constitution mandate nothing less than that all such persons shall be treated 
alike. If such uniformity of treatment were to result in all children being provided a low- 
quality educational program, or even a clearly inadequate educational program, the California 
Constitution would be satisfied. This court does not read the Serrano [T] opinion as requiring 
that there is any constitutional mandate for the State to provide funds for each child in the 
State at some magic level to produce either an adequate-quality educational program ora 
high-quality educational program. It is only a disparity in treatment between equals which 
runs afoul of the California constitutional mandate of equal protection of the laws." As our | 
opinion in Serrano I makes clear, this is a correct characterization. 


wee nee ee eee eee End Footnotes- - - - - seeae ai a ie [***14] 


Plaintiffs place great emphasis on the trial court's finding that under the 1972 and 1973 
legislation which we have referred to in our Serrano II opinion as "S.B. 90 and A.B. 

1267" (see Serrano II at pp. 736-737, 741-744), passed in response to our decision In 
Serrano I, an annual pool of some $ 550 million has come into existence for purposes of 
education and property tax relief. Moreover, they point out, it is quite likely that under 
subsequent legislation substantia! further sums of money will become available for these 
purposes. Again, however, we point out that any such increases in the total educational 
budget, while they may be termed a "response" to our Serrano decisions, are by no means 
required by them. It is for the Legislature to determine, in its conjoined political wisdom, 
whether the achievement of that degree of equality of educational opportunity which is 
required by the state Constitution is to be accompanied by an overall increase in educational 
funding. 

[*37] Finally, even if it were determined that the monies to become available for education 
in the wake of Serrano should be considered a "fund" for these purposes, [***15] plaintiffs 
and their attorneys nowhere suggest that payment should be made to them out of such 
monies. n7 Instead they seem to indicate, with perhaps intentional vagueness, that their fees 
should be paid by "the ice " Apparently oe primary authority in this respect is the case of | 

ad : 456 F.2d 943 (cert. den. 

1972 406 U.S. 933 [32 7 Ed.2d 1 92 7 7781), in which the Court of Appeals ordered 
the. award of reasonable attorneys fees against a schoo! district after determining that its 
desegregation plan was ns insofar as it failed. to provide a a method of free 
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transportation for students assigned to schools beyond normal walking distance from their 
homes. There the court, stating that this was a case for "at least a quasl-application of the 
‘common fund' doctrine" (456 F.2d at p. 951), reasoned that whereas each of the students 
involved had secured a right worth approximately $ 60 per year to each of them, it would 
“defeat the basic purpose of the relief provided" to impose a charge against them for a 
proportionate share of the attorneys fees ( jd., at p. 952). "The only feasible [***16] 
solution in this particular situation," the court held, "would seem to be in requiring the school 
district itself to supplement its provision of free transportation with payment of an 
appropriate attorney's fee to plaintiffs’ attorneys for aan the addition of such a provision 
to the plan of desegregation." (Jd. ) 


n?7 Such an award, of course, would necessarily bring about a diminution in educational 

funding, a result which plaintiffs and their attorneys might be presumed to oppose. Moreover, 

an award of this kind would essentially constitute the acceptance of a fee from a client, and 

thus could not be accepted by either of the law firms representing plaintiffs. (See fn. 4, ante; 
' see also Comment, Equal Access, supra, 122 U.Pa.L.Rev. 636, 695; cf. Sanders v. City of Los 


a (1970) 3 Cal. 3d —— 263 ae: <7 re 4 — Ee i — National Coun, of Com, 
4-995. 





We, along with the concurring judge in Brewer [***17] (Winter, Cir. J., conc. specially, 
456 F.2d at pp. 952-954), [**1309] are of the view that the Brewer case, to the extent 
that it relies upon the terminology used, represents an improper application of the "common 

- fund" theory. (See also Dawson, Lawyers and Involuntary Clients in Public Interest Litigation 
(1975) 88 Harv.L.Rev, 849, 895-896; Comment, Equa/ Access, supra, 122 U.Pa.L.Rev. 636, 
695-696.) In any event it is not consistent with the law of this state. We hold that here, 
where plaintiffs’ efforts have not effected the creation or preservation of an identifiable "fund" 
of money out of which [*38] they seek to recover their attorneys fees, the “common fund" 
exception Is inapplicable. The trial court was correct in so concluding. 


(b) The laiaiaailiaal Benefit Theory 


As we indicated in our opinion in D'Amico v. Board of Medical Examiners, supra, 11 Cal.3d 1, 


25, #the courts have fashioned another nonstatutory exception to the general rule on the 
award.of attorneys fees. This exception, which may be viewed as an outgrowth of the 
"common fund" doctrine, permits the award of fees when the litigant, proceeding ina 
representative [***18] capacity, obtains a decision resulting in the conferral of a 
"substantial benefit" of a pecuniary or nonpecuniary nature. In such circumstance, the court, 
in the exercise of its equitable discretion, thereupon may decree that under dictates of justice 
those receiving the benefit should contribute to the costs of its production. Although of fairly 
recent development in California, this exception to the general rule is now well established in 
our law, | 


Although the seminal California case on this subject, Fletcher v, A. J. Industries, supra, 266 
Cal.App.2d 313, arose in the context of corporate litigation, n8 more recent decisions have 
applied the "substantial benefit" theory in a wide variety of circumstances, including those 
involving governmental defendants. Thus in Knoff v. City etc. of San Francisco, supra, 1 

- Cal.App.3d 184, a class action, the plaintiffs had secured the issuance of a writ of mandate 
requiring the board of supervisors to order a full investigation into the loss of property taxes 
during certain previous years, including the identification of taxable property which had 
escaped taxation for any reason, and to take appropriate action to recover the [***19] 
taxes due. The Court of Appeal affirmed a judgment awarding the plaintiffs their attorneys 

fees out of tax revenues to be collected "in consequence of. . . compliance” with the writ of 
mandate ( fd. at p. 203), [*39] citing Fletcher for the proposition that the award was 
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proper even in the absence of an existing “fund.” 


ns In Fletcher, a stockholders derivative action, the plaintiffs had obtained an order 
approving a settlement guaranteeing a beneficial change in corporate management and 
procedures as well as the arbitration of certain clalms of managerial misconduct, with the 

| possibility of future monetary awards. The Court of Appeal, affirming a trial court order 

- awarding attorneys fees and costs to the plaintiffs, held that although no specific "fund" had 
been created out of which such fees could be awarded on the "common fund" theory, the 
benefit conferred on the corporation and shareholders justified a shifting of the monetary 
burden of producing that benefit to all those who would enjoy it. The court placed significant 
reliance upon certain dicta in the United States Supreme Court's decision in Spraque v. 
Ticonic Nat. Bank, supra, 307 U.S, 161, 166-167 [83 L.Ed, 1184, 1186-1187], (See generally 
Dawson, Lawyers and Involuntary Clients: Attorney Fees from Funds, supra, 87 Harv.L.Rev. 
1597, 1609-1611.) 


Se ee eee ae ee End Footnotes- --~---+--------+ [*#**20] 


In the more recent case of Mande/ v. Hodges (1976) 54 Cal. App.3d 596 [127 Cal.Rptr. 244], 
the plaintiff, a state employee, had successfully challenged the state's practice of giving its 
employees time off with pay on Good Friday as a violation of constitutional prohibitions 
against the establishment of religion. The Court of Appeal, affirming an award of attorneys 
fees against the state, held that a substantial benefit had accrued to the state in the form of 
the future saving of funds formerly expended for work not performed, and that the trial court, 
exercising its equitable powers [**1310] ina suit brought in a representative capacity, had 
properly shifted the cost burden of producing that benefit to the party enjoying it. 


Finally, in Card v. Community Redevelopment Agency (1976) 61 Cal.App.3d 570 [131 
Cal.Rptr. 153], the plaintiff taxpayers had secured a judgment declaring invalid a city 
Ordinance purporting to amend an existing redevelopment plan by including areas not 
covered by the original plan. As a result, certain property tax increment revenues otherwise 
* payable to the redevelopment agency under the amending ordinance became available to 
various [***21] city and county taxing agencies. The Court of Appeal approved a portion 
of the judgment awarding attorneys fees to be paid by the various taxing agencies in 
proportion to their respective shares in the tax increment funds, holding that “[this] result 
substantially benefits the affected taxing agencies, named in the judgment (and through 
them their taxpayers), since it reduces both the occasion for the [redevelopment agency's] 
expenditure of such funds and the [agency's] source of such funds as well." (61 Cal.App.3d at 


p. 533.) 


(See fn. 10.) Relying on these and other n9 cases, plaintiffs and their attorneys urge that 
the award in this case was justified on the [*46] “substantial benefit" rationale and that the 
trial court erred in concluding otherwise. n10 In urging that such a benefit was conferred 
upon the state as a result of this litigation, they make reference to various factual findings of 
the trial court on the general subject, the most significant of which are [**1311] set forth 
in the margin. ni1 To the extent, however, [*41] that the subject findings are susceptible 
of the reading that substantial benefits in the form of [***22] increased educational 
opportunities have been bestowed upon the schoo! children of this state as a necessary result 
of the Serrano decision -- or that benefits in the form of tax savings have been bestowed 
upon the taxpayers --~ they are without support. The fundamental holding of Serrano -- i.e., 
that the existing school finance system, insofar as it operates to deny equality of educational 
opportunity to the schoo! children of this state, is thereby violative of state equa!-protection 
guarantees -- does nothing in and of itself to assure that concrete "benefits" will accrue to 
anyone. Only in the event that implementing legislation, in establishing the equality of 
educational opportunity required by Serrano, does so at a jevel higher than that presently 
enjoyed by the feast favored student under the present system sia concrete "benefits" accrue 
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to any school child; only in the event that that level rises above the level of opportunity 
available to the most favored student under the present system will the required "benefits" 
accrue to a/f of the school children, By the same token, relative "benefits" to taxpayers will 
depend wholly upon the tax structure [***23] that the Legislature chooses to establish in 
order to finance Its new system. In short, concrete "benefits" can accrue to the state or its | 
citizens in the wake of Serrano only insofar as the Legislature, in its implementation of the 
command of equality which that case represents, chooses to bestow them. n12 


n9 Among the federal decisions relied upon by plaintiffs and their attorneys are Ha// v. Co/e 
(1973) 412 U.S. 1 [36 L.Ed.2d 702, 93.5,.Ct. 1943], and Newman v. State of Alabama (M.D. 
Ala. 1972) 349 F.Supp. 278. In Ha// the United States Supreme Court held that a former 
union member whose legal action had had the effect .of establishing certain rights of free 
Speech within the union was entitled to attorneys fees on the "substantial benefit" theory 
because the plaintiff, "by vindicating his own right of free speech , . , [had] necessarily 
rendered a substantial service to his union as an institution and to all of its members... 
[and] reimbursement of [his] attorneys’ fees out of the union treasury simply shifts the costs 
of litigation to ‘the class that has benefited from them and that would have had to pay them 
had it brought the suit.’” (412 U.S. at pp. 8-9 [36 L.Ed:2d at p. 709], fn. omitted.) In 
Newman, where a class action brought by state prisoners had resulted in a holding that 
Inadequate medical treatment afforded them constituted cruel and unusual punishment 
within the meaning of the Eighth and Fourteenth Amendments, fees were awarded against 
_ the state on this theory "because of the positive benefit resulting to the p/ajntiffs and the 
members of plaintiffs' class." (349 F.Supp. at p, 286, italics added.) However the judgment 
as it related to attorneys fees was subsequently vacated and remanded for reconsideration in 


light of the intervening decisions in A/yeska Pipeline Co. v. Wilderness Society, supra, 421. 


U.S. 240 (to be discussed infra) and Ede/man v. Jordan (1974) 415 U.S. 651 [39 L.Ed.2d 
662, 94 S.Ct. 1347]. In A/yeska #the high court, choosing to treat the "substantial benefit" 


rule as a part of the "common fund" exception, had clearly indicated that fees could be 
awarded under this rationale only "from the fund or property itself or directly from the other 
parties enjoying the benefit" (421 U.S, at p. 257 [44 L.Ed.2d at p. 153], italics added, fn. 
omitted), thus suggesting that the approach adopted in Newman was erroneous under the 
federal rule. [***24] 


n10 Although the trial court found that substantial benefits had been bestowed on the state's 
public school children and taxpayers by Serrano (see fn. 11, post, and accompanying text) it 
concluded that fees could not be awarded on the “substantial benefit" theory because no such 
benefit had accrued to "the defendants ijn this case." While we believe, as we explain infra, 
that the trial court properiy declined to base its award on this theory, we are also convinced 
of the correctness of plaintiffs' argument that such an award does not depend upon 
substantial benefi to the defendant. Despite the fact that the tria! court's position on this 
point may find some support in the language of D'Amico and other cases, we have concluded 
that the proper rule -- as refiected in the Court of Appeal cases we have reviewed -- 
#"Tpermits] reimbursement [of attorneys fees] in cases where the litigation has conferred a 
substantial benefit on the members of an ascertainable class, and where the court's 
jurisdiction over the subject matter of the suit makes possible an award that will operate to 
spread the costs proportionately among them." ( Milis v. Electric Auto-Lite (1970) 396 U.S. 


375, 393-394 [24 L.Ed.2d 593, 607, 90 S.Ct. 616]; see sein Comment, Equa/ Access, 
supra, 122 U.Pa.L. Rev, 636, 662-666,) [***25] - 
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California who are enrolled in and attending public elementary and secondary schools except 
those in the intervening defendant districts." 


"140, The plaintiff parent-taxpayers class benefited by Serrano consists of all parents of 
children in the California public school system who were also owners of real property 
assessed for taxes." | : 


"141. Millions of school children and taxpayers other than the named plaintiffs will benefit 
from the results obtained by plaintiffs in this litigation." 


"142, An award of attorneys’ fee against the State Defendants will, in effect, spread the costs 
of the present litigation among those who have benefited from it." 


"164, Millions of schoo! children and taxpayers of California will benefit in the years to come 
as a resuit of Serrano." | 


"166. The benefits of equal education obtained by this case will be multiplied throughout the 
lives of the children of this state, leading to more equal job opportunities and greater ability 
to participate in the social, cultural and political activity of our society." 


"167. The State itseif will benefit from the equalization and upgrading of education as a result 
of Serrano." : | : 


"176. The State Defendants to some extent benefit from the increased equity and rationality 
in the taxing system and from a more equitable educational system for the children of this 
State, both of which are resuits of Serrano." [***26] 


ni2 We are aware, of course, that the Legislature has recently passed and the Governor 
signed into law an urgency measure directed toward meeting the demands of Serrano. 
(Stats. 1977, ch. 894.) To the extent that this measure will ultimately result in an 
improvement in educational opportunity for some or all of the state's school children, such 
improvement will have been brought about by legislative rather than judicial action. 


The trial court, in announcing Its decision, stated the matter thus: "But one question in this 
particular case is although there has been a great benefit, undoubtedly, to all of the citizens 
of the State, has there been any creation of a type of fund or saving of money? On the 
contrary, all of the argument has been it is going to cost the taxpayers millions of dollars 
more in order to carry out the Court's decision. Now, it can do that if it is carried out in one 
way. I don't know what the Supreme Court will say, but I will carefully point out in the. 
approach which I took, which was that the Constitution will guarantee equality of educational 
opportunity but no minimum level, and the billions of dollars that we are taiking about 
depends upon the decision to bring all school districts in terms of income up to where Beverly 
Hills is. That is a political decision, in my opinion, and not a constitutional one. If the financial 
affairs of the State won't support such a decision, then I could well see a different approach, 
in which all school districts would be at a much lower level to come within the State's 
finances." (Italics added.) | 


See eee ee ee eee eee End. Footnotes- -. -------------- [***27] 


[*42] .[**1312] It is also urged, however, that while Serrano may not have had the 
direct effect of producing increased educational opportunity or tax savings, it did produce 
benefits of a conceptual or doctrinal character which are shared by the state as a whole. 
Certain findings of the trial court -- notably those numbered 5, 167, and 176 (set forth in fn. 
11, ante) -- support this contention. Common sense as well speaks in favor of the proposition 
that plaintiffs and their attorneys, as a result of the Serrano litigation, have rendered an 
enormous service to the state and all. of its citizens by insuring that the state educational 
financing system shal! be brought into conformity with the equal protection provisions of our 
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state Constitution so that the degree of educational opportunity available to the school 
children of this state will no longer be dependent upon the taxable wealth of the district in 
which each student lives. We have conciuded, however, that to award fees on the 
"substantial benefit" theory on the basis of considerations of this nature -- separate and apart 
from any consideration of actua! and concrete benefits bestowed ~- would be to extend 
[***28] that theory beyond its rational underpinnings. ni3 If the effectuation of 
constitutional or statutory policy, without more, is to serve as a sufficient basis for the award 
of attorneys fees in this state, the rationale for such awards must be found in a theory more 
directly concerned with considerations of this nature. It is to such a theory that we now turn. 


n13 The decisions of the United States Supreme Court in Mills v. Electric Auto-Lite, supra, 
396 U.S. 375, and Halil v. Cole, supra, 412 U.S. 1, are not inconsistent with this conclusion. 
In each of those cases a concrete benefit, in the form of informed corporate suffrage in Mills, 
and enhanced union free speech rights in Ha//, had been achieved by the litigation and 
bestowed upon the entities against which fees were awarded. (Cf. generally Dawson, Lawyers 
and Involuntary Clients in Public Interest Litigation, supra, 88 Harv.L.Rev. 849, 863-870.) In 
the instant case, on the other hand, the command of equality emerging from the litigation 
will afford little more than philosophic comfort to anyone in the absence of a legislative 
decision to achieve that equality by raising the disadvantaged to the level of the favored, 
rather than vice versa. 


ee eect eee eee- End Footnotes- ~--------------- [***29] 


ITT 


In D'Amico v. Board of Medical Examiners, supra, 11 Cal.3d_ 1, plaintiffs had sought an award 
of fees not only on the “common fund” and "substantial benefit" theories but a/so on two 


additional theories, both of which were grounded largely on federal case law. The first of 
these, involving awards against an opponent who has maintained an unfounded action or 
defense "in bad faith, vexatiously, wantonly or for oppressive reasons’ (11 Cal.3d at p. 26), 
is not involved in the instant case and we do not address ourselves to it. However, the 
second, the [*43] so-called "private attorney general" concept, was adopted by the trial 
court as the basis for its award, and we are now called upon to determine its applicability in 
this jurisdiction. 


In addressing ourselves to the "private attorney general" theory in D'Amico, we said "This 
concept, as we understand it, seeks to encourage suits effectuating a strong congressional or 
national policy by awarding substantial attorney's fees, regardless of defendants' conduct, to 
those who successfully bring such suits and thereby bring about benefits to a broad class of 
citizens." (11 Cal.3d at p. 27.) Noting, however, that [***30] such doctrine was then 
under examination by the United States Supreme Court, we thought it prudent to await "an 
announcement by the high court concerning its limits and contours on the federal level” (d. ) 
before determining its possible applicability in this jurisdiction. | 


The announcement has now been made. In Afyeska Pipeline Ca, Vv. Wilderness Society, supra, 
421 U.S. 240, n14 [**1313] a five to two opinion authored by Justice White, the Supreme 


Court held that the awarding of attorneys fees on a "private attorney general” theory, in the 
absence of express statutory authorization, did not ile within the equitable jurisdiction of the 
federal courts. Such awards, the court held, “would make major inroads on a policy matter 


that Congress has reserved for itself." (421 U.S. at p. 269 [44 L.Ed.2d at p. 159}, ) 


~ Document received by the CA Supreme Court. 


ni4 The case involving this question which was before the high court at the time of D'Amico 


was later vacated on other grounds. ( Brad/ey v. School Soard_ of Richmond, Virginia (E.D.Va. 
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1971) 53 F.R.D. 28, revd. (4th Cir. 1972) 472 F.2d 318, vacated on other ouiianioe (1974) — 
416_U.5, 696 [40 L.Ed.2d 476, 94 S.Ct. 2006].) 


ee ee End Footnotes- - --------------- [***31] 


The high court rested its conclusion on two bases. The first, involving the interpretation of an 
1853 court costs act, need not long concern us here, for the act in question (presently 28 
U.S.C, §§ 1920, 1923) bears little resemblance to the governing statute in this state, section 
1021 of the Code of Civil Procedure. In any event the fashioning of equitable exceptions to 
the statutory rule to be applied in California is a matter within the sole competence of this 
court. nL5 The second basis on which the Supreme Court grounded its decision, however, 
dealing with the manageability and fairness of such awards in the absence of legislative 
guidance, goes directly to the heart of the determination here before us. The making of such 
awards in the absence of statutory authorization, the high court indicated, would leave the 
courts "free to [*44] fashion drastic new rules with respect to the allowance of attorneys’ 
fees to the prevailing party... or to pick and choose among plaintiffs and the statutes under 
which they sue and to award fees in some cases but not in others, depending upon the 
courts’ assessment of the importance of the public policies involved in particular [***32] 
cases," (421 U.S, at p. 269 [44 L.Ed.2d at pp. 159-160].) This, the court suggested, would 
represent an unacceptable and unwise intrusion of the judicial branch of government into the 
domain of the ——— 





| ni5 This was expressly recognized by the high court in Alyeska itself, (See 421 U.S. at p. 
259, fn. 31 [44 L.Ed.2d at p. 154],) 


It is with this consideration foremost in mind that we must assess the arguments advanced 
by plaintiffs and amici curiae in support of our adoption of the "private attorney general" 
concept in our state. Those arguments may be briefly summarized as follows: In the complex | 
society in which we live it frequently occurs that citizens in great numbers and across a broad 
spectrum have interests in common. These, while of enormous significance to the society asa 
whole, do not involve the fortunes of a single individual to the extent necessary to encourage 
their private vindication in the courts, Although there are within the executive branch of the 
government offices and [***33] institutions (exemplified by the Attorney General) whose 
function it is to represent the general public in such matters and to ensure proper 
enforcement, for various reasons the burden of enforcement is not always adequately carried 
by those offices and institutions, rendering some sort of private action imperative. Because 
the issues Involved in such litigation are often extremely complex and their presentation 
time-consuming and costly, the availability of representation of such public interests by 
private attorneys acting pro bono pubiico is limited, Only through the appearance of "public 
interest" law firms funded by public and foundation monies, argue plaintiffs and amici, has it 
been possible to secure representation on any Jarge scale. The firms in question, however, 
are not funded to the extent necessary for the representation of all such deserving interests, 
and as a result many worthy causes of this nature are without adequate representation under 
present circumstances. One solution, so the argument goes, within the equitable powers of 
the judiciary to provide, is the award of substantial attorneys fees to those public-interest 
litigants and their attorneys [**1314] [***34] (whether private attorneys acting pro 
bono publico or members of "public interest" law firms} who are successful in such cases, to 
the end that support may be a for the representation of interests of similar character 
in future —_7 
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suggest that there are three basic factors to be considered in awarding fees on this theory. 
These are in general: (1) the strength or societal importance of the public policy vindicated 
by the litigation, (2) the necessity for private enforcement and the magnitude of the resultant 
burden on the plaintiff, (3) the number of people standing to benefit from the decision. (See 
generally, Comment, Equa/ Access, supra, 122 U.Pa.L.Rev. 636, 666-674.) n16 Thus it seems 
to be contemplated that if a trial court, in ruling that a motion for fees upon this theory, 
determines that the litigation has resulted in the vindication of a strong or societally 
Important [***35] public policy, that the necessary costs of securing this result transcend 
the individual plaintiff's pecuniary interest to an extent requiring subsidization, and that a 
substantial number of persons stand to benefit from the decision, the court may exercise its 
equitable powers to award attorney fees on this theory. 


sha hchulehaininsaiaiaiekskarokdista Footnotes- ----------------- 


ni6 A fourth factor, suggested by Justice Marshall in his dissenting opinion in A/yeska, was 
the extent to which "shifting [the cost of litigation] to the defendant would effectively place it 
on a class that benefits from the litigation." (421 U.S. at p. 285 (44 L.Ed.2d at p. 169].) The 
majority, however, in responding to this suggestion, point out that to impose this limitation 
would result in an expanded version of the “substantial benefit" ruJe rather than a true 
"private attorney general" rationale. "When Congress has provided for allowance of attorneys’ 
fees for the private attorney general," the majority stated, "it has imposed no such common- 
fund conditions upon the award, The dissenting opinion not only errs in finding authority in 
the courts to award attorneys’ fees, without legislative guidance, to those plaintiffs the courts 
are willing to recognize as private attorneys general, but also disserves that basis for fee 
shifting by imposing a limiting condition characteristic of other justifications." (421 U.S. at p. 


a os 
265, fn. 39 [44 L.Ed.2d at p, 157].) We find this reasoning persuasive, The "private attorney = 
genera!" theory must be accepted or rejected on its own merits -- j.e., as a theory rewarding © 
the effectuation of significant policy -- rather than as a policy-oriented extension of the U 
“substantial benefit" theory burdened with. the limitations of that rationale. 2 
--~-+---+---------End Footnotes- - - ~ - weer eee wee [***36] v 
C. 
It is at once apparent that a consideration of the first factor may in instances present rs 
difficulties since it is couched in generic terms, contains no specific objective standards and | 
nevertheless calls for a subjective evaluation by the judge hearing the motion as to whether < 
the litigation before the court has vindicated a public policy sufficiently strong or important to U 
warrant an award of fees. We are aware of the apprehension voiced in some critiques that © 
trial courts, whose function it is to apply existing law, will be thrust into the role of making s 
assessments of the relative strength or weakness of public policies furthered by their 5 
decisions and of determining at the same time which public policy should be encouraged by — 
an award of fees, and which not -- a role closely approaching that of the legislative function. ge. 
(See generally, Comment, [*46] Equa/ Access, supra, 122 U,Pa,L.Rev. 636, 670-671; 2 
Comment, The Supreme Court, 1974 Term (1975) 89 Harv.L.Rev. 1, 178-180.) n1i7 Since 'D 
generally speaking the enactment of a statute entails in a sense the declaration of a public O 
policy, it is arguable that, where it contains no provision for the awarding of attorney fees, v 
[***37] the Legislature [**1315] was of the view that the public policy involved did not ~ 
. . Warrant such encouragement. A judicial evaluation, then, of the strength or importance of 5 
such statutorily based policy presents difficult and sensitive abeisioeaie whose resolution by the = 
courts ay be of sialic propriety, 5 
2) 
e) 
Footnotes CQ 


ni7 Thus in rejecting the — attorney general theory in A/yeska, the high court declared 
that such a rule "would make major inroads on a policy matter that Congress has reserved 
for itself" and that federal courts "are not free to fashion drastic new rules with respect to the 
allowance of attorneys' fees to the prevailing party in federal litigation or to pick and choose 
among plaintiffs and ane statutes ne which they sue and to award fees in some cases but © 
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not in others, depending upon the courts' assessment of the importance of the public policies 


involved in particular cases." ( Alyeska Pipeline Ca. v. Wilderness Society, supra, 421 U.S. 
240, 269 [44 L.Ed.2d 141, 159-160]. 


Such [***38] difficulties, however, are not present in the instant case. The trial court, in 
awarding fees to plaintiffs, found that the public policy advanced by this litigation was not 

— one grounded in statute but one grounded in the state Constitution. Thus, the trial court 
concluded as a matter of law: "If as a result of the efforts of plaintiffs’ attorneys rights 
created or protected by the State Constitution are protected to the benefit of a large number 
of people, plaintiffs‘ attorneys are entitled to reasonable attorney's fees from the defendants 
under the private attorney general equitable doctrine." (Italics added.) (See fn. 18.) Its 
factual findings, which are not here challenged, establish that the interests here furthered 
were constitutiona/ in stature. n18 Those findings also make clear that the benefits flowing 
from this adjudication are to be widely enjoyed among the citizens of this [*47] state n19 
and that the nature of the litigation was such that subsidization of the plaintiffs Is justified in 
the event of their victory. n20 In these circumstances we conclude that an award of attorneys 
fees to plaintiffs and their attorneys was proper under [***39] the theory posited by the 
trial court. 


n18 The trial court found, inter alia, that "[the] plaintiffs ... have proven that the sum of 
money available for public education tn California is not being spent in accordance with the 

California Constitution" and that "[the] efforts of plaintiffs’ attorneys ... have assured that 
the billions of dollars spent every year in California on education will be spent in accordance 
with the California Constitution." 


' The determination that the public policy vindicated is one of constitutional stature will not, of 
course, be in itself sufficient to support an award of fees on the theory here considered. Such 
a determination simply establishes the first of the three elements requisite to the award (i.e., 
the relative societal importance of the public policy vindicated). (See text accompanying fn. 
16, ante.) Only if it is also shown (2) that the necessity for private enforcement in the 
circumstances has placed upon the plaintiff a burden out of proportion to his individual stake 
in the matter, and (3) that the benefits flowing from such enforcement are to be widely 
enjoyed among the state's citizens -- only then will an award on the “private attorney 
general” theory be justified. [***40] 


ni9 The trial court found, for example, that "Serrano protects the right of every California 
child to receive a quality of education not dependent on the wealth of the school district in 
which he or she lives," and that "Serrano guarantees that the correlation between tax effort 
and educational quality will be equal for ali children and taxpayers throughout the state of 
California." 


n20 The trial court found, for example, that "[the] plaintiffs in Serrano individually did not 
have the resources to retain counsel to vindicate their rights to equitable educational and 
taxation systems," and that "[because] of the nature of the constitutional rights involved in 
this case, neither the California Attorney General nor any other public or governmental 
counsel could reasonably have been expected to institute litigation to vindicate the rights 
asserted by the plaintiffs in this case." — | 
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The resolution of this question must be teft for an appropriate case. 


In sum, we hold that in the light of the circumstance of the instant case, the triai court acted 
within the proper limits of its inherent equitable powers when it concluded that reasonable 
attorneys fees should be awarded to plaintiffs’ attorneys n21 on the "private attorney 
general" theory. | a 


n21 The propriety of a direct award to the plaintiffs’ attorney, rather than to plaintiffs 
themselves, in the exercise of the court's equitable powers, is no longer questioned in the 


federal courts. (See Centra! R. R. & Banking Co. v. Pettus (1885) 113 U.S. 116, 124-125 [28 
L.Ed. 915, 918, 55,.Ct. 387]; Brandenberger v. Thompson (9th Cir. 1974) 494 F.2d 885, 


889; Miller v. Amusement Enterprises, Inc, (5th Cir. 1970) 426 F.2d 534, 539 [16 A.L.R.Fed. 
6131; Townsend v. Edelman (7th Cir. 1975) 518 F.2d 116, 122-123; see Comment, Awards 


of Attorney's Fees to Lega! Aid Offices (1973) 87 Harv.L.Rev. 411, 422.) The equity powers of 
California courts are no Jess expansive in this respect. (See Knoff v. City etc. of San 
Francisco, supra, 1 Cal.App.3d 184, 203-204; Horn v. Swo 1 41 Cal.App.3d 375, 383- 
384 [116 Cal. Rptr. 113]. 








eee eee eee ee eee- End Footnotes- - - -------------- [*#**42] 
IV 


It should be clear from what we have said above that the eligibility of plaintiffs’ [**1316] 
attorneys for the award of fees granted in this case is not affected under the "private attorney 
general" theory by the fact that plalntiffs are under no obligation to pay fees to their 
attorneys, or the further fact that plaintiffs’ attorneys receive funding from charitable or 
[*48] public sources. Because the basic rationale underlying the "private attorney general" 
theory which we here adopt seeks to encourage the presentation of meritorious constitutional 
claims affecting large numbers of people, and because In many cases the only attorneys 
equipped to present such claims are those in funded “public interest" law firms, a denial of 
the benefits of the rule to such attorneys would be essentially inconsistent with the rule itseif. 
(See generally Comment, Awards of Attorney's Fees to Legal Aid Offices, supra, 87 
Harv.L.Rev. 411.) The propriety of such awards under statutory provisions is already weil- 
established in this state (see Horn v. Swoap, supra, 41 Cal.App.3d 375, 383-384; Trout v. 
Carleson (1974) 37 Cal.App.3d 337, 342-343 [112 Cal.Rptr. 2821), [***43] and similar 
considerations are applicable when the award is made under the court's equitable powers. 


V 


We reject the contention of Public Advocates, Inc. n22 that the fee awarded it was inadequate 
in light of all the circumstances. It is urged that the trial court, in limiting its award to Public 
Advocates to the admittedly substantial amount of $ 400,000, failed to take adequate 
account of the novelty and extreme difficulty of this litigation, its extremely contingent 
character, the significance of the issues determined, and the standard which the award in this 
case will set for similar awards in future cases. However, the record clearly indicates that the 
court considered ali of these factors, among many others, in making its determination. 
Fundamental to its determination -- and properly so n23 -- was a careful compilation of the 
time spent and reasonable hourly compensation of each attorney and certified law student | 
involved in the presentation of the case. That compilation yielded a total dollar figure of $ 
571,172.50, of which $ 225,662.50 was applicable to Public Advocates, Inc., $ 320,710 to 
Western Center.on Law and Poverty, and $ 24,800 to [*49] time [***44] spent by 
certified law students. Using these figures as a touchstone, the court then took into 
consideration various relevant factors, of which some militated in favor of augmentation and 
some in favor of diminution. Among these factors were: (1) the novelty and difficulty of the 
questions involved, and the skill cinpiay ee in presenting them; lg the extent to which the 
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nature of the litigation precluded other employment by the attorneys; (3) the contingent 
nature of the fee award, both from the polnt of view of eventual victory on the merits and the 
point of view of establishing eligibility for an award; (4) the fact that an award against the 
state would ultimately [**1317] fall upon the taxpayers; (5) the fact that the attorneys in 
¥. question received public and charitable funding for the purpose of bringing law suits of the 
fy character here involved: n24 (6) the fact that the monies awarded would inure not to the 
individual benefit of the attorneys involved but the organizations by which they are 
employed; and (7) the fact that in the court's view the two law firms involved had 
approximately an equal share in the success of the litigation. Taking al! of these factors into 
consideration, [***45] the court proceeded to make a total award in the amount of $ 
800,000, to be shared equally by each of the two law firms representing plaintiffs. 


n22 As indicated above, Western Center on Law and Poverty does not join in this contention. 


n23 We are of the view that the following sentiments of the United States Court of Appeals 
for the Second Circuit, although uttered in the context of an antitrust class action, are wholly 
apposite here: #"The starting point of every fee award, once it is recognized that the court's 
role in equity is to provide just compensation for the attorney, must be a calculation of the 
attorney's services in terms of the time he has expended on the case. Anchoring the analysis 
to this concept is the only way of approaching the problem that can claim objectivity, a claim 
which is obviously vital to the prestige of the bar and the courts." ( City of Detroit v. Grinnell 
Corp. (2d Cir, 1974) 495 F.2d 448, 470: see also Lindy Bros, Bidrs., Inc. of Phila. v. American 


R.& S. San, Corp. (3d Cir. 1973) 487 F.2d 161, 167-169; see generally Dawson, Lawyers 
and Involuntary Cllents in Public Interest Litigation, supra, 88 Harv.L.Rev. 849, especially pp. 


925-929.) [***46] 


n24 #While as we have indicated the fact of public or foundational support should not have 
any relevance to the question of eligibility for an award, we believe that it may properly be 
considered In determining the size of the award. 


#The "experienced trial judge is the best judge of the value of professional services rendered 
in his court, and while his judgment is of course subject to review, it will not be disturbed 
unless the appellate court is convinced that it is clearly wrong." ( Harrison v. Bloomfield 
Building Industries, Inc, (6th Cir. 1970) 435 F.2d 1192, 1196; see Mande/ v. Hodges, supra, 
54 Cal.App.3d 596, 624.) We find no abuse of discretion here. 


VI. 


As indicated at the outset of this opinion, in Serrano JI we specifically reserved jurisdiction for 
the purpose of determining plaintiffs’ motion filed In this court on January 28, 1977, for 
attorneys' fees for services rendered in connection with the Serrano II appeal-which appeal 
was prosecuted only by certain officers of the County of Los Angeles and certain intervening 
school districts. (See ***47] Cal.3d at p. 777.) On July 7, 1977, plaintiffs filed a letter 
request, which we treat as a supplementary motion, seeking additional fees for services 
rendered in opposing an unsuccessful petition for writ of certiorari filed by the aforesaid 
appellants in the United States Supreme Court. Finally, on October 31, 1977, plaintiffs filed a 
motion in this court for attorneys’ fees for services [*50] rendered in connection with the 
instant appeal-which appeal was prosecuted only by certain state officers. All of these 
motions are now before us for decision. We have determined, however, in the interest of 
avoiding further delay in the finality of the instant decision while permitting all parties to be 
fully heard in these matters, that all of the aforesaid motions should be remanded to the trial 
court with directions to hear and determine them in light of the principles set forth in this 
opinion. (See omnia V, Loca/ pane Formation Com. (1975) 13 am 3d 483, 485; No Oil, 
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Inc. v. City of Los Angeles (1975) 13 Cal.3d 486, 487.) In each instance, the award of 


attorneys' fees, if any, shall be made and assessed only against said defendants and 
appellants appealing [***48] in the respective appeal, or such of them as the trial court in 
the exercise of its equitable discretion shall determine. 


The order concerning attorneys’ fees filed August 1, 1975 is affirmed. The cause is remanded 
to the trial court with directions to hear and determine plaintiffs’ motions for attorneys’ fees 
filed in this court on January 28, 1977, July 7, 1977, and October 31, 1977, in conformity 
with the views herein expressed and to make and enter all necessary and appropriate orders. 


DISSENTBY: RICHARDSON; CLARK 


DISSENT: RICHARDSON, J. I respectfully dissent. In the absence of any statutory authority 
therefor, the majority awards substantial attorneys' fees to plaintiffs on the ground that 
plaintiffs’ counsel acted in the capacity of "private attorneys general" in vindicating 
constitutional rights for a large segment of our state's population. I have previously, in my 
[**1318] dissenting opinion in Serrano Hf ( Serrano v. Priest (1976) 18 Cal.3d 728, 777- 

785 [135 Cal.Rptr. 345, 557 P.2d 929]), expressed the reasons for my disagreement with the 
majority's premise that plaintiffs were denied equal protection of the laws under the state 
Constitution, 


However, [***49] accepting as I must the Serrano I holding of a constitutional 
infringement, again with due deference, in considering the majority's proposed "private 
attorney general” doctrine, I find more persuasive the rationale of the United States Supreme © 
Court expressed recently in A/vyeska Pipeline Co. v. Wilderness Society (1975) 421 U.S. 240 
[44 L.Ed.2d 141, 95 S.Ct. 1612], in which it declined to approve the doctrine in the absence 
of statutory guidance in this area. In passing, I note a [*51] touch of irony in the fact that 
very recently we likewise and unanimously refused an invitation to adopt the identical 
"private attorney general" doctrine herein approved by the majority, observing that "the 
doctrine is currently under examination by the United States Supreme Court... and, 

pending an announcement by the high court concerning its limits and contours on the federal 
level, we decline to consider its possible application in this state." ( D’Amico v. Board of | 
Medical Examiners (1974) 11 Cal.30 1, 27 [112 Cal,Rptr. 786, 520 P,2d 10].) The Supreme 
Court now has spoken, but the majority, ignoring its awaited reasoning and lessons, adopts a 
rule which the high [***5Q] court carefully considered and rejected. To me, A/yeska's 
thesis Is both compelling and fully applicable here for reasons which I briefly develop. 


First, the high court noted that "Although... Congress has made specific provision for 
attorneys’ fees under certain federal statutes, it has not changed the general! statutory rule 
that allowances for counsel fees are limited to the sums Specified by the costs statute." (421 

, 254-2 4 L.Ed.2d at pp. 151-152].) The high tribunal], cognizant of broad 
congressional authority over the matter of attorneys’ fees and court costs, reasoned further 
that "Under this scheme of things, it is apparent that the circumstances under which 
attorneys’ fees are to be awarded and the range of discretion of the courts in making those 
awards are matters for Congress to determine.” ( Zd., at p. 262 [44 L.Ed.2d at p, 156], fn. 
omitted. ) 


Similarly, California, acting through its Legislature in parallel fashion, has expressly limited 
the manner of the award of attorneys’ fees. "Except as attorney's fees are specifically 
provided for by statute, the measure and mode of compensation ... is left to the agreement, 
express [***51] or implied, of the parties... ." (Code Civ. Proc., § 1021, italics added.) 
As with the Congress under the federal scheme, the California Legislature has clearly and 
"specifically provided... by statute" for attorneys’ fees to be recovered in particular actions; 
as examples, in the Code of Civil Procedure, defamation (§ 836), condemnation, 
abandonment and dismissal (§ 1268.610), wage claim in municipal court (§ 1031), partition 
(§ 874.010, subd. (a)), and, in the Civil - Code, dissolution of marriage (§ 4370). It has not 
elected as yet to an for such eaailaid A in actions such as the ve one. The federal 
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and California patterns are closely parallel. I think the better procedure is to accept the 
Alyeska model and, by recognizing the demonstrated legislative interest, to refrain from 
developing our own nonstatutory bases for such awards, thus deferring to the Legislature in| 
this area in the same manner as the Supreme Court has deferred to the Congress. 


[*52] Second, I am further persuaded of the wisdom of the A/lyeska reasoning by the high 

: tribunal's anticipation of the very considerable difficulty which courts would experience in 
attempting to "pick and [***52] choose," among the multitudinous enactments, those 
particular statutes in which the public policy at issue is sufficiently "important [**1319] " 
to justify recovery on a "private attorney general" theory. The Supreme Court voiced its 
legitimate concern in these words: "[It] would be difficult, indeed, for the courts, without 
legislative guidance, to consider some statutes important and others unimportant and to 
allow attorneys‘ fees only in connection with the former.” (421 U.S. at pp. 263-264 [44 
L.Ed.2d at p. 157].) We face identical obstacles which are not lowered because they are of 
state rather than federal origin. 


Furthermore, and finally, the majority's proposed refinement, limiting awards to cases 
involving constitutiona/ rights, fails to avoid the pitfalls readily foreseen in A/yeska. A glance 
at our state Constitution discloses in article I alone, numerous "rights" of varying degrees of 
importance, ranging from the inalienable right to life, liberty and property (§ 1) to the right 
to fish in public waters (§ 25). Each of them presumably is a "constitutional" right. 


Will the ambit of "rights" to which the doctrine applies be narrow or wide ranging? The 
F*e**53] majority recognizes the need for refinement and limitation of the principle but 
defers the difficult inquiry for an appropriate case," finding that the present matter has a 
constitutional rather than a statutory basis. One's lingering unease is not entirely allayed, 
however, since the majority in Serrano IT in the course of its determination of those rights 
which it deemed "fundamentai" for equal protection purposes stated, "Suffice it to say that 
we are constrained no more by inclination than by authority to gauge the importance of 
rights and interests affected by legislative classifications wholly through determining the 
extent to which they are ‘explicitly or implicitiy guaranteed’... by the terms of our 
compendious, comprehensive, and distinctly mutable state Constitution." ( Serrano v. Priest, 

upra, 18 Cal.3d 728, 767, fn. omitted.) The inescapable meaning of the foregoing language 
is that the "importance," nature and quality of "constitutional rights," in the sense used by 
the majority, is “open ended” -- a right is not necessarily "fundamental" merely because it is 
Incorporated in the state Constitution. If such is the case, it is exceedingly difficult [***54] 
to understand why, for purposes of applying the "private attorney general” concept, 
vindication of every such “constitutional” right will be considered important enough to qualify 
for an award of attorneys’ fees, 


F*531 In view of the foregoing considerations and uncertainties, and particularly because of 
the force and clear legislative expression of section 1021 of the Code of Civil Procedure, and 
the cogent analysis of the United States Supreme Court in A/yeska, it seems to me much 
wiser to await further legislative guidance on the matter of attorneys’ fees. In the final 
analysis, and as a practical matter, it is the Legislature, presumably, that must find the funds 
to pay the bill. The absence of any specific legislative authorization Is especially troublesome 
in this case, because substantial sums ($ 800,000) are awarded from the public treasury to 
publicly or charitably supported attorneys to whom the plaintiffs themselves legally owe 
nothing for services. From a policy standpoint, other factors may render this result entirely 
appropriate but those considerations should be legislatively expressed and defined. 


Document received by the CA Supreme Court. 


I would reverse the judgment and deny the motion for attorneys' [***55] fees on appeal. 


CLARK J., Dissenting. While joining the dissent of Justice Richardson, I add several 

considerations. Establishing an open-ended monetary-reward program to subsidize lawyers 
who successfully prosecute constitutional litigation, the [**1320] majority opinion usurps 
the legislative function. Co ! 
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The majority opinion points to neither constitutional nor statutory requirement that attorneys 
be compensated for successfully pursuing constitutional litigation in behalf of what they deem 

; to be the public interest. Moreover, in the instant case the majority opinion frankly concedes 

a that neither taxpayer nor schoo! child is assured of any concrete benefit by the Serrano II 

; decision. ni (Ante, p..41.) Rather, the majority decide for policy reasons, usually reserved to 

the Legislature, that constitutional litigation should be promoted in circumstances where the 
only real winners can be the subsidized attorneys. If the majority's goal is to promote 
constitutional litigation, they have chosen a productive formula, The majority's view that 
vindication of constitutional rights is important and that litigation to that end should be 
encouraged is [*54] laudable. [***56]} But the majority's financial backing of that view 
constitutes an improper judicial prerogative that is unacceptable. 


ni Essentially Serrano IT requires a reallocation of tax resources and of educational funding. 
As pointed out in my dissent ( Serrano I/, 18 Cal.3d 728, 785 [135 Cal.Rptr. 345, 557 P.2 
929]), the reallocation will primarily involve taking from the poor and giving to those more 
economically fortunate. WhilJe some taxpayers and some students may be expected to profit 
by Serrano II and others suffer, members of the two groups cannot be precisely identified. 
The award of attorney fees runs —* the stte generally with no effort to apportion it 
between winners or losers. 


Until today, California judges have entertained neither the dream nor the power to endorse a 
particular social program, appropriate the requisite money from the public treasury to fund it, 
and then order payment to those deemed deserving. I have always thought such authority to 
be vested exclusively in the Legislature. [***57] However, if the judiciary is to partake of 
the legislative process, should we not do so in a deliberative, parliamentarian manner? 
Should we not appoint committees and hold public hearings to determine whether, in the 
absence of reward money, charitable foundations, public-spirited attorneys or tax funded law 
firms, like the one before us, will adequately seek to vindicate constitutional rights? We | 
should also be informed whether the subsidy will likely produce results commensurate with 
the costs, and whether other methods of financing constitutional litigation might be more 
effective. And the ultimate step in the Dudget-making process must De taken -- to determine 
whether other important social programs are more in need of limited tax funds. We, of 
course, have done none of these things because, unlike the Legislature, we are neither 
equipped nor empowered to do so, 


Finally, the majority in recognition of the dangers inherent in the private attorney general 
concept, purport to limit the concept to only those instances when constitutional rights are 
vindicated in the face of legislative or executive default. Not only is this a limitation without 
bounds, but the reward [—[***58]} becomes nothing more -- nor is it less -- than a bounty for 
searching out and invalidating constitutionally vulnerabije !egislative or executive action. Our 
Constitution, of course, establishes a government of three equal branches -- legislative, 
executive, and judicial. Is it any more appropriate for the judiciary to offer a bounty for 
legislative or executive hide, than it is for those branches to seek ours? | 
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Substantive 





AMENDMENTS TO SENATE BILL NO. 976 


Amendment 1 | 
On page 2, strike out lines 9 to 13, inclusive, and 
insert: 


(a) "At-large method of election" means any of the 
following methods of electing members to the governing body of a 
political subdivision, and does not include any method of 
district~based elections: 

(1) One in which the voters of the entire jurisdiction 
elect the members to the governing body. 

(2) One in which the candidates are required to reside 
within given areas of the jurisdiction and the voters of the entire 
jurisdiction elect the members to the governing body. 

(3) One which combines at-large elections with 
district-based elections. 


Amendment 2 
On page 2, line 17, strike out "municipal" 


Amendment 3 
@ On page 2, line 22, strike out ""Municipal political" and 
Fert: 


“Political 


Amendment 4 
On page 2, line 23, strike out "municipal" 


Amendment 5 
On page 2, strike out lines 29 to 31, inclusive, and 
insert: 


a difference in the choice of candidates between those who are 
members of a protected class that are preferred by the voters in the 
protected class, and those who are not members of the protected 
class that are preferred by the rest of the electorate. 


Amendment ,6 
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On page 
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On page 
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Substantive 


lines 32 and 33, strike out "A municipal 

may not be subdivided" and insert: 

election may not be imposed or applied 
Amendment 7 


line 35, after "color" insert a comma 


Amendment 8 
line 35, after "group" insert: 


-, aS provided in Section 14028 


Amendment 9 


On page 3, line 3, strike out "municipal" 


On page 





On page 
and this section 

On page 
and this section 


On page 
districts" 
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3, 


Amendment 10 
line 10, strike out "municipal" 


Amendment 17 


line 11, after "14027" insert: 


Amendment 12 
line 18, after "14027" insert: 


Amendment 13 
line 20, strike out "in place of at-large 
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| Substantive 





AMENDMENTS TO SENATE BILL NO. 976 


Amendment 1 
On page 2, strike out lines 9 to 13, inclusive, and 
insert: 


(a) “At-large method of election" means any of the 
eee methods of electing members to the governing body of a 
political subdivision, and does not include any method of 
district-based elections: 

(1) One in which the voters of the entire Sevindintton 
elect the members to the governing body. 

(2) One in which the candidates are required to reside 
within given areas of the jurisdiction and the voters of the entire 
jurisdiction elect the members to the governing body. 

(3) One which combines at-large elections with 
district-based elections. 


Amendment 2 
On page 2, line 17, strike out "municipal" 


| Amendment 3 
@ On page 2, line 22, strike out “"Municipal political" and 
sert | | 





"Dolitical 


| Amendment 4 
On page 2, line 23, strike out “municipal" 


Amendment 5 
On page 2, strike out lines 29 to 31, inclusive, and 
insert: | 


ro 
a difference in the choice of candidates between those who are i 
members of a protected class that are preferred by the voters in the 
protected class, and those who are not members of the protected 
class that are preferred by the rest of the electorate. 


Amendment +6 
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Substantive 


lines 32 and 33, strike out "A municipal 
may not be subdivided" and insert: 


election may not be imposed or applied 


Amendment 7 


line 35, after “color" insert a comma 


Amendment 8 


line 35, after “group" insert: 


, aS provided in Section 14028 


On page 3, 


On page 





On page 
and this section 

On page 
and this section 


On page 
districts" 
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line 


Line 


line 


line 


line 


Amendment 9 
3, strike out "municipal" 


Amendment 10 
10, strike out "municipal" 


Amendment 11 


11, after "1402327" insert: 


Amendment 12 
18, after "14027" insert: 


Amendment 13 
20, strike out "in place of at-large 
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Substantive 





AMENDMENTS TO SENATE BILL NO. 976 


Amendment 1 
On page 2, strike out lines 9 to 13, inclusive, and 
insert: 


(a) "At-large method of election" means any of the 
following methods of electing members to the governing body of a 
political subdivision, and does not include any method of 
district—-based elections: 

(1) One in which the voters of the entire jurisdiction 
elect the members to the governing body. 

(2) One in which the candidates are required to reside 
within given areas of the jurisdiction and the voters of the entire 
jurisdiction elect the members to the governing body. 

(3) One which combines at-large elections with 
district-based elections. 


Amendment 2 


On page 2, line 17, strike out "municipal" 


| Amendment 3 
@ On page 2, line 22, strike out "“"Municipal political" and 
ert: 





"Political 


Amendment 4 
On page 2, line 23, strike out "municipal" 


Amendment 5 
3 On page 2, strike out lines 29 to 31, inclusive, and 
insert: : 3 


a difference in the choice of candidates between those who are 
members of a protected class that are preferred by the voters in the 
protected class, and those who are not members of the protected 
class that are preferred by the rest of the electorate. 


Amendment .6 
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On page 2, lines 32 and 33, strike out "A municipal 
political subdivision may not be subdivided" and insert: 


An at-large method of election may not be imposed or applied 


Amendment 7 


On page 2, line 35, after "color" insert a comma 


Amendment 8 


On page 2, line 35, after "group" insert: 


, aS provided in Section 14028 


On page 


On page 





On page 
and this section 

On page 
and this section 


On page 
districts" 
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3y 
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line 


line 


line 


line 


line 


Amendment 9 
3, strike out "municipal" 


Amendment 10 
10, strike out “municipal" 


Amendment 11 


11, after "14027" insert: 


Amendment 12 
18, after "14027" insert: 


Amendment 13 
20, strike out "in place of at-large 
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AMENDMENTS TO SENATE BILL NO. 976 


Amendment | 
On page 2, strike out lines 9 to 13, inclusive, and 
insert: | 


(a) “At-large method of election" means any of the 
following methods of electing members to the governing body of a 
political subdivision, and does not include any method of 
district—-based elections: 

(1) One in which the voters of the entire jurisdiction 
elect the members to the governing body. 

(2) One in which the candidates are required to reside 
within given areas of the jurisdiction and the voters of the entire 
Jurisdiction elect the members to the governing body. 

(3) One which combines at-large elections with 
district~based elections. | 


Amendment 2 
On page 2, line i7, strike out "municipal" 


| Amendment 3 
@ On page 2, line 22, strike out “"Municipal political" and 
hert: 


"Political 


Amendment 4 
On page 2, line 23, strike out “municipal” 


Amendment 5 
On page 2, strike out lines 29 to 31, inclusive, and 
insert: : 


a difference in the choice of candidates between those who are 
members of a protected class that are preferred by the voters in the 
protected class, and those who are not members of the protected 
class that are preferred by the rest of the electorate. 


Amendment +6 
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On page 2, lines 32 and 33, strike out "A municipal 
political subdivision may not be subdivided" and insert: 
An at-large method of election may not be imposed or applied 
Amendment 7 


On page 2, line 35, after "color" insert a comma 


Amendment 8 
On page 2, line 35, after "group" insert: 
, aS provided in Section 14028 
Amendment 9 


On page 3, line 3, strike out "municipal" 


Amendment 10 
On page 3, line 10, strike out "municipal" 





Amendment j1 
On page 3, line 11, after "14027" insert: 
and this section 
Amendment 12 
On page 3, line 18, after "14027" insert: 
and this section 
Amendment 13 


On page 3, line 20, strike out "in place of at-large 
districts" 
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AMENDMENTS TO SENATE BILL NO. 976 


Amendment 1 
On page 2, strike out lines 9 to 13, inclusive, and 
insert: 


(a) “At-large method of election" means any of the 
following methods of electing members to the governing body of a 
political subdivision, and does not include any method of 
district-based elections: 

(1) One in which the voters of the entire jurisdiction 
elect the members to the governing body. 

(2) One in which the candidates are required to reside 
within given areas of the jurisdiction and the voters of the entire 
jurisdiction elect the members to the governing body. 

{3} One which combines at-large elections with 
district-based elections. 


Amendment 2 
On page 2, line 17, strike out "municipal" 


Amendment 3 
@. On page 2, line 22, strike out ""Municipal political" and 
ert: : 


"Political 


Amendment 4 
On page 2, line 23, strike out "municipal" 


Amendment 5 
On page 2, strike out lines 29 to 31, incluSive, and 
insert: 


a difference in the choice of candidates between those who are 
members of a protected class that are preferred by the voters in the 
protected class, and those who are not members of the protected 
class that are preferred by the rest of the electorate. 


Amendment +6 
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On page 2, lines 32 and 33, strike out "A municipal 
political subdivision may not be subdivided" and insert: 


An at-large method of election may not be imposed or applied 
Amendment 7 


On page 2, line 35, after "color" insert a comma 


Amendment 8 
On page 2, line 35, after "group" insert: 
, aS provided in Section 14028 
Amendment 9 


On page 3, line 3, strike out "municipal" 


Amendment 10 
On page 3, line 10, strike out "municipal" 





© Amendment 11 
On page 3, line 11, after "14027" insert: 


and this section 
Amendment 12 | 
On page 3, line 18, after "14027" insert: 
and this section 
Amendment 13 


On page 3, line 20, strike out "in place of at-large 
districts" 
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AMENDMENTS TO SENATE BILL NO. 976 


Amendment 1 
On page 2, strike out lines 9 to 13, inclusive, and 
insert: 


(a) "At-large method of election" means any of the 
following methods of electing members to the governing body of a 
political subdivision, and does not include any method of 
district-based elections: 

(1) One in which the voters of the entire jurisdiction 
elect the members to the governing body. 

(2) One in which the candidates are required to reside 
within given areas of the jurisdiction and the voters of the entire 
jurisdiction elect the members to the governing body. 

(3) One which combines at-large elections with 
district-based elections. 


Amendment 2? 


On page 2, line 17, strike out "municipal" 


Amendment 3 
@ On page 2, line 22, strike out ""Municipal political” and 
ert: 


"Political 
Amendment 4 


On page 2, line 23, strike out "municipal" 


Amendment 5 
On page 2, strike out lines 29 to 31, inclusive, and 
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protected class, and those who are not members of the protected __ 
class that are preferred by the rest of the electorate, = 
Amendment ,6 = 
Provided by LRIHistoryLLC =  - | | Page 89 of 97 


Ex. A- 418 


04/10/01 9:09 AM 
06373 RNO110942 PAGE 2 
Substantive 





On page 2, lines 32 and 33, strike out "A municipal 
political subdivision may not be subdivided" and insert: 


An at-large method of election may not be imposed or applied 
Amendment 7 


On page 2, line 35, after “color" insert a comma 


Amendment 8 
On page 2, line 35, after "group" insert: 
, aS provided in Section 14028 
Amendment 9 


On page 3, line 3, strike out "municipal" 


Amendment 10 
On page 3, line 10, strike out “municipal" 


Amendment 11 
On page 3, line 11, after "14027" insert: 





and this section 
Amendment 12 
On page 3, line 18, after "14027" insert: 
and this section 
Amendment 13 


On page 3, line 20, strike out "in place of at-large 
districts" 
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AMENDMENTS TO SENATE BILL NO. 976 


Amendment 1 
On page 2, strike out lines 9 to 13, inclusive, and 
insert: 


(a) “At-large method of election" means any of the 
following methods of electing members to the governing body of a 
political subdivision, and does not include any method of 
district-based elections: 

(1) One in which the voters of the entire jurisdiction 
elect the members to the governing body. 

(2) One in which the candidates are required to reside 
within given areas of the jurisdiction and the voters of the entire 
Jurisdiction elect the members to the governing body. 

(3) One which combines at-large elections with 
district-based elections. 


Amendment 2 
On page 2, line 17, strike out "municipal" 


| Amendment 3 
@ On page 2, line 22, strike out ""Municipal political" and 
pert: 


"Dolitical 


Amendment 4 
On page 2, line 23, strike out "municipal" 


Amendment 5 
On page 2, strike out lines 29 to 31, inclusive, and 
insert: | 


a difference in the choice of candidates between those who are 
members of a protected class that are preferred by the voters in the 
protected class, and those who are not members of the protected 
class that are preferred by the rest of the electorate. 


Amendment +6 
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lines 32 and 33, strike out "A municipal 

may not be subdivided" and insert: 

election may not be imposed or applied 
Amendment 7 


line 35, after "color" insert a comma 


Amendment 8 
line 35, after "group" insert: 


, aS provided in Section 14028 


On page 


On page 
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Amendment 9 
line 3, strike out "municipal" 


Amendment 10 
line 10, strike out "municipal" 


Amendment i117 


line 11, after "14027" insert: 


Amendment 12 
line 18, after "14027" insert: 


Amendment 13 
line 20, strike out "in place of at-large 
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Substantive 


AMENDMENTS TO SENATE BILL NO. 976. 


Amendment 1 
: On page 2, strike out lines 9 to 13, inclusive, and 
insert: 


(a) "At-large methed of election" means any of the 
following methods of electing members to the governing body of a 
political subdivision, and does not include any method of 
district-hased elections: 

(1) One in which the voters of the entire jurisdiction 
elect the members to the governing body. 

(2) One in which the candidates are required te reside 
within given areas of the jurisdiction and the voters of the entire 
Jurisdiction elect the members to the governing body. | 

(3) One which combines at-large elections with 
lalate ldaabaie elections, | 


Amendment 2 
On page 2, line 17, strike out "municipal" 


Amendment 3 


On page 2, line 22, strike out "“"Municipal political” and 


insert: 
"Pelitical 
Amendment 4 
Amendment 5 | 
On page 2, strike out lines 29 to 31, inclusive, and 
insert: _ | 


A difference in the choice o£ ‘ihi dates between those who are 


members of a protected class that are preferred by the voters in the | 


protected class, and those who are not members of the protected | 
class that are preferred by the rest,of a electorate, © 
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On page 2, lines 32 and 33, strike out "A municipal 
political subdivision may not be subdivided" and insert: 


An at-large method of election may not be imposed or applied 


Amendment 


7 


On page 2, line 35, after “color” insert a comma 


Amendment § 
On page 2, line 35, after "group" insert: 


, a@&S provided in Section 14028 
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May 2, 200] 


The Honorable Don Perata 

Chair, Senate Elections & Reapportionment Committee 
State Capitol 

Sacramento, CA 95814 


Re: Senate Bill 976 (Polanco) 


Dear Senator Perata: 


Due to a previous commitment in my district, | am unable to attend the Senate Elections & 
, 2001. I would like the Chair’s permission for 
a member of my staff, Saeed Ali, to present my Senate Bill 976 before your committee. 


Reapportionment Committee hearing on May 2™ 


Your favorable consideration is very much appreciated. Thank you. 


Sincerely, 


(). nA 
RICHARD G. POLANCO 
Majority Leader 
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May 2, 2001 By Fax: (916) 445-2496 


The Honorabje Richard Polanco 

Scrile Comimillee on Elections and Reapportionment 
California State Senate 

Sluts Capitol, Room 3046 

Sacramento, CA, 05814. 


Re: 8&8 976 (Polance) - Support 
Dear Senator Polanco: 


The Mextean American Legal Defense and Educational Fund (MALDEI') 
supports $13 976, your bill (o provide staic law protection against the vole 
dilution caused by racially polarized vating. When such voting palicrns persist 
In al-Jarge clections, (hey result in severe underrepresentation of Latinos and 
other prolected proujs on local governing boards. Statewide, the 
underrepreseniation of mmority groups on those boards has beon dismally and 
consistently low Jor decades. Where racially polarized voting has Jed to the 
exclusion of nunority-preferred candidates, this law provides for changes in the 
clocloral system so that it more fairly represents the constitucneies within cach 
jurisdiction. Thus, SB 976 is consistent with our programmatic goal of 
increasing ihe opportunity to fully participate in the political process, 


We appreciate the opporktnity to Tend our support to this bill, Ploase add our 
names to the list of supporting organizations, community leaders and legislators 
who view this bill as a posilive step toward increasing political participation 
among Juli enfranchisenient of all our citizens, 


sincerely, 


bie hifi. & HL. 
abyfl file 
I! oe in | 
Logislative Counsel 


co: Senate Committee on Elections and Reappor ionment| 
Senator Don Perata, Chair 
Darren Chesin, Consultant. 
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SENATE RULES COMMITTEE SB 976 


Office of Senate Floor Analyses 
1020 N Street, Suite 524 
(916) 445-6614 Fax: (916) 327-4478 


THIRD READING 


Bill No: SB 976 | 
Author: Polanco (D) 
Amended: 5/1/01] 

Vote: 21 


SS Aan ol ALCP os Pll eel hier a Aa eS Se, 


SENATE ELECTIONS & REAP. COMMITTEE: 5-3, 5/2/01 


AYES: Alpert, Burton, Murray, Ortiz, Perata 
NOES: Brulte, Johnson, Poochigian 
SUBJECT: Elections: rights of voters 


SOURCE: Author 


DIGEST: This bill establishes criteria in state law through which the 
validity of at-large election systems can be challenged in court. 


ANALYSIS: Existing law provides that the governing boards of local 


- political jurisdictions (i.e., cities, counties, and school or other districts) are 


generally elected by all of the voters of the political subdivision (at-large) or 
from districts formed within the political subdivision (district-based) or 
some combination thereof. 


Existing law generally permits the voters of the entire local political 
jurisdiction to determine via ballot measure whether the governing board is 
elected at-large or by districts. The processes for placing one of these 
measures.on the ballot varies according to the type of jurisdiction. 


Most cities and school or other districts in California elect their governing 
boards using an at-large election system. The exceptions, those that elect by 
district, tend to be the very large cities and school districts. 


| CONTINUED 
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One of the most frequently cited reasons for changing from at-large to 
district elections is the need to overcome a history or pattern of racial 
inequity. In some instances, election by districts may actually be required 
by the federal Voting Rights Act. In Gomez v. City of Watsonville (1988), 
the United States Supreme Court affirmed that the at-large elections of city 
council members in Watsonville, California had diluted the voting strength 
of the minority community, and ordered the city to switch to single-member 
district elections. In Thornburg v. Gingles(1986), the Supreme Court. 
announced three preconditions that a plaintiff first must establish to prove 
such a claim, The plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: 





1. The minority community was sufficiently concentratéd geographically 
that it was possible to create a district in which the minority could elect 
its own candidate. 


2. The minority community was politically cohesive, in that minority voters 
usually supported minority candidates. 


3. There was racially polarized voting among the majority community, 
which usually (but not necessarily always), voted for majority candidates 
rather than for the minority candidates. 


Specifics of SB 976: 
1. Enacts the California Voting Rights Act of 2001. 


2. Provides that an at-large method of election may not be imposed or 
applied in a manner that results in the dilution or abridgement of the right 
of registered voters who are members of a protected class by impairing 
their ability to elect candidates of their choice or to influence the outcome 
of an election. 

3. Provides that a violation of the bill is to be established 1f 1t 1s shown that 
racially polarized voting occurs in election for governing boards of a 
political subdivision or in elections incorporating other electoral choices 
by the voters of the political subdivision. 


4. Specifies that the occurrence of racially polarized voting shall be 


determined from examining results of elections in which candidates are — 


CONTINUED 
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members of a protected class or elections involving ballot measures, or 
other electoral choices that affect the rights and privileges of members of 
the protected class. One circumstance that may be considered is the 
extent to which candidates who are members of a protected class have 
been elected to the governing body of a political subdivision that is the 
subject of an action based on this bill. In multi-seat at-large districts, 
where the number of candidates who are members of a protected class 1s 
fewer than the number of seats available, the relative group-wide support 
received by candidates from members of the protected class shall be the 
basis for the racial polarization analysis. 


. states that proof of an intent on the part of the voters or elected officials 


to discriminate against a protected class is not required. 


. specifies that other factors such as the history of discrimination, the use 


of electoral devices or other voting practices or procedures that may 
enhance the dilutive effects of at-large elections, denial of access to those 
processes determining which groups of candidates will receive financial 
or other support in a given election, the extent to which members of the 
protected class bear the effects of past discrimination 1n areas such as 
education, employment, and health, which hinder their ability to 


- participate effectively in the political process, and the use of overt or 


subtle racial appeals 1n political campaigns, may also be introduced as | 
evidence but these factors are not necessary to establish a violation of this 
section. 


. Authorizes a court to impose appropriate remedies, including district- 


based elections, and to award a prevailing non-state or non-local 
government plaintiff party reasonable attorney's fees consistent with 
specified case law as part of the costs. 


The bill defines: 


"At-large method of election" as any of the following methods of electing 
members to the governing body of a political subdivision, and does not 
include any method of district-based elections: 


A. One i in which the voters of the entire surisdiction elect the members to 


the governing body. 


CONTINUED 
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B. One in which the candidates are required to reside within given areas 
of the jurisdiction and the voters of the entire jurisdiction elect the 
members to the governing body. 





C. One which en at-large elections with district-based elections. 


2. "District-based election” as a method of electing members to the 
governing body of a political subdivision in which the candidate must 
reside within an election district that is a divisible part of the political 
subdivision and 1s elected only by voters residing within that election 
district. 


3. "Political subdivision" as a geographic area of representation created for 
the provision of government services, including, but not limited to, a 
city, a school district, a community college district, or other district 
organized pursuant to state law. 


4. "Protected class" as a class of voters who are members of a minority race, 
color or language group, as this class 1s referenced and defined in the 
federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.). 





5. "Racially polarized voting" means voting in which there is a difference in 
the choice of candidates or other electoral choices that are preferred by 
voters in the protected class, and in the choice of candidates and electoral 
choices that are preferred by voters in the rest of the electorate. The 
methodologies for estimating group voting behavior as approved in — 
applicable federal cases to enforce the federal Voting Rights Act (42 
U.S.C. Sec. 1973 et seq.) to establish racially polarized voting may be 
used for purposes of this section to prove that elections are characterized 
by racially polarized voting. , 


Comments: 
According to the author, this bill addresses the problems associated with 


block voting, particularly those associated with racial or ethnic groups. This 
is important for a state ike California to address due to its diversity. 
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FISCAL EFFECT: Appropriation: No Fiscal Com.: No Local: No 


DLW:jk 5/8/01 Senate Floor Analyses 
SUPPORT/OPPOSITION: NONE RECBRIVE 
wk *K* END Kote te ve 
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SENATE RULES COMMITTEE SB 976 
Office of Senate Floor Analyses 

1020 N Street, Suite 524 

(916) 445-6614 Fax: (916) 327-4478 





THIRD READING 


Bill No: SB 976 
Author: —— Polanco (D) 
Amended: 5/1/01 

Vote: 21 


SENATE ELECTIONS & REAP. COMMITTEE: 5- 2: >/2/01 
AYES: Alpert, Burton, Murray, Ortiz, Perata 
NOES: Brulte, Johnson, Poochigian | 


SENATE FLOOR: 16-10, 5/30/01 
AYES: Alarcon, Chesbro, Dunn, Escutia, Figueroa, Testis Kuehl, 
Murray, Peace, Polanco, Romero, Scott, Soto, Speier, Torlakson, Vincent 
NOES: Ackerman, Brulte, Haynes, Johannessen, Knight, McClintock, 
McPherson, Morrow, Oller, Poochigian 





SUBJECT: Elections: nghts of voters 


SOURCE: Author 


DIGEST: This bill establishes criteria in state law through which the 
validity of at-large election systems can be challenged in court. : 


ANALYSIS: | Existing law provides, that the governing boards of local 

political jurisdictions (i.e., cities, counties, and school or other districts) are 

generally elected by all of the voters of the political subdivision (at-large) or 

from districts formed within the political subdivision (district-based) or 
e some combination. thereof. | 
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elected at-large or by districts. The processes for placing one of these 


measures on the ballot varies according to the type of jurisdiction. 


Most cities and school or other districts in California elect their governing 
boards using an at-large election system. The exceptions, those that elect by 
district, tend to be the very large cities and school districts. 


One of the most frequently cited reasons for changing from at-large to 
district elections is the need to overcome a history or pattern of racial 
inequity. In some instances, election by districts may actually be required 
by the federal Voting Rights Act. In Gomez v. City of Watsonville (1988), 
the United States Supreme Court affirmed that the at-large elections of city 





council members in Watsonville, California had diluted the voting strength 


of the minority community, and ordered the city to switch to single-member 
district elections. In Thornburg v. Gingles(1986), the Supreme Court 
announced three preconditions that a plaintiff first must establish to prove 
such aclaim. The plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: 


1. The minority community was sufficiently concentrated geographically 


that it was possible to create a scataieaiie in which the minority could elect 
its own candidate. 


Z. The minority community was politically schualee: in that canal voters 
usually supported sean candidates. 


3. There was racially polarized voting among the majority community, 
which usually (but not necessarily always), voted lor may = candidates 
rather than for the minority candidates. 


Specifics of SB 976: 
|. Enacts hi California Voting Ri ghis Act of 2001. 


2, Provides that an at-large method of election may not be imposed or 
applied in a manner that results in the dilution or abridgement of the nght 
of registered voters who are members of a protected class by impairing 
their ability to elect candidates of their choice or to influence the outcome 
of an election. © 
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. Provides that a violation of the bill is to be established if it is shown that 


racially polarized voting occurs in election for governing boards of a 
political subdivision or in elections incorporating other electoral choices 
by the voters of the political subdivision. 


. Specifies that the occurrence of racially polarized voting shall be 
_ determined from examining results of elections in which candidates are 


members of a protected class or elections involving ballot measures, or 
other electoral choices that affect the rights and privileges of members of 
the protected class. One circumstance that may be considered is the 
extent to which candidates who are members of a protected class have 


been elected to the governing body of a political subdivision that is the 


subject of an action based on this bill. In multi-seat at-large districts, 


where the number of candidates who are members of a protected class is 


fewer than the number of seats available, the relative group-wide support 
received by candidates from members of the protected class shall be the 
basis for the racial polarization analysis. 


. States that proof of an intent on the part of the voters or elected officials 
to discriminate against a protected class is not required. 


. Specifies that other factors such as the history of discrimination, the use 


of electoral devices or other voting practices or procedures that may 
enhance the dilutive effects of at-large elections, denial of access to those 
processes determining which groups of candidates will receive financial 
or other support in a given election, the extent to which members of the 
protected class bear the effects of past discrimination in areas such as 
education, employment, and health, which hinder their ability to 
participate effectively in the political process, and the use of overt or 
subtle racial appeals in political campaigns, may also be introduced as 
evidence but these factors are not necessary to establish a violation of this 
section. : 


. Authorizes a court to impose appropriate remedies, including district- 


based elections, and to award a prevailing. non-state or non-local 
government plaintiff party reasonable attorney's re consistent with 
a case law as part of the costs. 
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Comments: 


According to the author, this bill addresses the problems associated with 
block voting, particularly those associated with racial or ethnic groups. This 
is important for a state like California to address due to its diversity. 


FISCAL EFFECT: Appropriation: No Fiscal Com.: No Local: No 


DLW:jk 6/1/01 Senate Floor Analyses 
| SUPPORT/OPPOSITION: NONE RECEIVED 
wR K END He ve ¥ 
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SENATE RULES COMMITTEE SB 976 
Office of Senate Floor Analyses 

1020 N Street, Suite 524 

(916) 445-6614 Fax: (916) 327-4478 





UNFINISHED BUSINESS 


Bill No: SB 976 - 

- Author: Polanco (D) 
Amended: 6/11/02 
Vote: — 21 


SENATE ELECTIONS & REAP. COMMITTEE: 5-3, 5/2/01 
AYES: Alpert, Burton, Murray, Ortiz, Perata 
NOES: Brulte, Johnson, Poochigian 


SENATE FLOOR: 24-10, 1/30/02 | 

AYES: Alarcon, Alpert, Bower, Burton, Chesbro, Costa, Dunn, Escutia, 
Figueroa, Karnette, Kuehl, Machado, Murray, O'Connell, Ortiz, Perata, 
Polanco, Romero, Sher, Soto, Speier, Torlakson, Vasconcellos, Vincent 

NOES: Ackerman, Battin, Brulte, Johannessen, Johnson, Knight, 
McClintock, McPherson, Morrow, Poochigian 





ASSEMBLY FLOOR: 47-25, 6/20/02 - See last page for vote 


SUBJECT: Elections: nghts of voters 


SOURCE: Author 


DIGEST: This bill establishes criteria in state law through which the 
validity of at-large election systems can be ae In court. 


Document received by the CA Supreme Court. 


Assembly Amendment allows a member of a protected class to file a court 
action pursuant to the bill under saa conditions and makes clarifying 
changes. 





ANALYSIS: Existing law provides that the governing boards of local 
political  calaaiaii (, — cities, counties, and school or other districts) are 
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generally elected by all of the voters of the political subdivision (at-large) or 
from districts formed within the political subdivision (district-based) or 
some combination thereof. 


Existing law generally permits the voters of the entire local political 
jurisdiction to determine via ballot measure whether the governing board is 
elected at-large or by districts. The processes for placing one of these 
measures on the ballot varies according to the type of jurisdiction. 


Most cities and school or other districts in California elect their governing 
boards using an at-large election system. The exceptions, those that elect by 
district, tend to be the very large cities and school districts. - 


One of the most frequently cited reasons for changing from at-large to 
district elections is the need to overcome a history or pattern of racial 


_ Inequity. In some instances, election by districts may actually be required 


by the federal Voting Rights Act. In Gomez v. City of Watsonville (1988), 
the United States Supreme Court affirmed that the at-large elections of city 
council members in Watsonville, California had diluted the voting strength 
of the minority community, and ordered the city to switch to single-member 





district elections. In Thornburg v. Gingles(1986), the Supreme Court 


announced three preconditions that a plaintiff first must establish to prove 
such aclaim. The plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: 


1. The minority community was sufficiently concentrated geographically 
that it was possible to create a district in which the minority could elect 
its own candidate. 


2. The minority community was politically es In that minority voters 
usually supported minority candidates. 


3. There was racially polarized voting among the majority community, 
_ which usually (but not necessarily always), voted for majority candidates 
rather than for the minority candidates, | 


Specifics of SB 97/6: 


1. Enacts the California Voting Rights Act of 2001. 


CONTINUED 


Provided by LRI History LLC 


Document received by the CA Supreme Court. 


Page 11 of 37 


Ex. A- 438 








Provided by LRI History LLC | 


SB 976 
Page 3 


Provides that an at-large method of election may not be imposed or | 
applied in a manner that impairs the ability of a protected class to elect 
candidates of 1ts choice or its ability to influence the outcome of an 
election, as a result of the dilution or the abridgment of the rights of 
voters who are members of a protected class. 


Establishes that voter rights have been abridged if it is shown that . 


racially polarized voting occurs in elections for members of the 


governing body of the political subdivision or in elections incorporating 
other electoral choices by the voters of the political subdivision. 


Defines "racially polarized voting" as voting in which there is a 
difference in the choice of candidates or other electoral choices that are 
preferred by voters 1n the protected class, and in the choice of candidates 
and electoral choices that are preferred by voters in the rest of the 
electorate. 


Provides that the existence of racially polarized voting shall be 
determined from examining results of elections in which at least one 
candidate is a member of a protected class or elections involving ballot 
measures, or other electoral choices that affect the rights and privileges 
of members of a protected class. In making such a determination the 
extent to which candidates who are members of a protected class and 
who are preferred by voters of the protected class have been elected to 
the governing body of the political SUDCIVISION 1 in question shall be 
probative. 


Establishes that methodologies for estimating group voting behavior, as 
approved in applicable federal casés to enforce the federal Voting Rights 
Act (VRA), may be used to prove that elections are characterized 7 | 
racially polarized voting. 


Specifies that proof of an intent on the part of voters or elected officials 
to discriminate against a protected-class is not required and that the fact 
that members of a protected class are not geographically compact or 


coricentrated may not preclude a finding of racially polarized voting. 


Specifies that other factors, including the use of electoral devices or 
other voting practices or procedures that may enhance the dilutive 
effects of at-large elections, are probative but not necessary factors to 
establish a violation of voting rights. 
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9. Provides that upon a finding of racially polarized voting the court shall 
implement appropriate remedies, including the imposition of district- 
based elections. 


10. Provides reasonable attorney fees and litigation expenses for the 
prevailing plaintiff party in an enforcement action. Prevailing defendant 
_ parties shall not recover any costs, unless the court finds the action to be 
frivolous, Sarees or without foundation. 


11. Authorizes any voter who is a member of a protected class and who 
resides in a political subdivision that is accused of a violation of this 
legislation to file an action in the superior court of the oa in which 
the political subdivision is located. 


‘The bill defines: 


1. "At-large method of election" as any of the following methods of electing 
© members to the governing body of a political subdivision. 





A. One in which the voters of the entire jurisdiction elect the members to 
the governing body. 


B. One in which the candidates are required to reside within given areas 
of the jurisdiction and the voters of the entire jurisdiction elect the 
- mInembers to the governing body. 


C. One which combines at-large elections with district-based elections. 


2. “District-based elections" as a method of electing members to the — 
governing body of a political subdivision in which the candidate must 
reside within an election district that is a divisible part of the political 
subdivision and is elected only by voters residing within that election 
district. 


3. "Political subdivision" as a geographic area of representation created for 
the provision of government services, including, but not limited to, a 
| city, a school district, a community college district, or other district 
& organized pursuant to state law. 
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© ~ 4. "Protected class" as a class of voters who are members of a race, color or 
language minority group, as this class is referenced and defined in the 
federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.). 


5. "Racially polarized voting" means voting 1n which there 1s a difference, 
as defined in case law regarding enforcement of the federal Voting 
Rights Act (42 U.S.C. Sec. 1973 et seq.), in the choice of candidates or 
other electoral choices that are preferred by voters in a protected class, 
and in the choice of candidates and electoral choices that are preferred by 
voters in the rest of the electorate. The methodologies for estimating 
group voting behavior as approved in applicable federal cases to enforce 
the federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.) to establish 

racially polarized voting may be used for purposes of this section to 
prove that elections are characterized by racially polarized voting. 


AB 8 (Cardenas) of 1999, which was vetoed, sought to eliminate the at-large 
election system within the Los Angeles Community College District. In his 
veto message, the Governor stated that the decision to create single-member 
districts was best made at the local level, and not by the state. 





Comments: 


According to the author, this bill "addresses the problem of racial block 
voting, which is particularly harmful to a state like California due to its 
diversity. SB 976 provides a judicial process and criteria to determine if the 
problem of block voting can be established. Once the problem 1s judicially 
established, the bill provides courts with the authority to fashion appropriate 
legal remedies for the problem. In California, we face a unique situation 

- where we are all minorities. We need statutes to ensure that our electoral 
system is fair and open. This measure gives us a tool to move us 1n that 
direction: it identifies the problem, gives tools to deal with the problem and 
provides a solution." 


FISCAL EFFECT: Appropriation: No Fiscal Com.: No Local: No 


SUPPORT: (Verified 6/20/02) 
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e American Civil Liberties Union | 
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ASSEMBLY FLOOR: | 

AYES: Alquist, Aroner, Calderon, Canciamilla, Cardenas, Cardoza, Chan, 
Chavez, Chu, Cohn, Corbett, Correa, Diaz, Dutra, Firebaugh, Florez, 
Frommer, Goldberg, Havice, Hertzberg, Jackson, Keeley, Kehoe, Koretz, 
Longville, Lowenthal, Matthews, Migden, Nakano, Nation, Negrete 
McLeod, Oropeza, Papan, Pavley, Reyes, Salinas, Shelley, Simitian, 
Steinberg, Strom-Martin, Thomson, Vargas, Washington, Wayne, 
Wiggins, Wright, Wesson 

NOES: Aanestad, Ashburn, Bates, Bogh, Briggs, Bill Campbell, John 
Campbell, Cogdill, Cox, Daucher, Harman, Hollingsworth, La Suer, 
Leach, Leonard, Leslie, Mountjoy, Robert Pacheco, Rod Pacheco, 
Pescetti, Richman, Runner, Strickland, Wyland, Zettel 
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THIRD READING 


Bill No:  SB976 

Author: Polanco (D) 

Amended: s70t—— G fy /‘ — 
Vote: 21 | 


SENATE ELECTIONS & REAP. COMMITTEE: 5-3, 5/2/01 
AYES: Alpert, Burton, Murray, Ortiz, Perata 
NOES: Brulte, Johnson, a lan 
at) 1h 36 low 
SENATE FLOOR: 16-10-5/30/01 
AYES: Alarcon, Chesbro, Dunn 
tray, Peace, Polanc 
NOES: Ackerman, 


nea ai 


SUBJECT: Elections: rights of voters 









seutia, Figueroa, Karnette, Kuehl, 
Omero, Scott, Soto, Speier, Torlakson, Vincent 
aynie chigan McClintock, 
Orrow, Oller, Poochigian jf 
_ Mf 7-7 s _—- eet Lola 7 ee 








SOURCE: Author 


DIGEST: . This bill puesta: criteria in state law through which the Coon 
validity of at-large election ig ecg can be challenged in court, 7 , 

a At Renscr Ce. pare Doma omned cof om fproE kh See C2. Corn tH | 
ANALYSIS: Existing law provides that the governing boards of local Cre 
political jurisdictions (i.e., cities, counties, and school or other districts) are i 
generally elected by all af the voters of the political subdivision (at-large) or Sects 4 
from districts formed within the political subdivision (district-based) or torin 
some combination thereof, | , te 
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elected at-large or by districts. The processes for placing one of these 
measures on the ballot varies according to the type of jurisdiction. 





Most cities and school or other districts in California elect their governing 
boards using an at-large election system. The exceptions, those that elect by 
district, tend to be the very large cities and school districts. 


One of the most frequently cited reasons for changing from at-large to 
district elections is the need to overcome a history or pattern of racial 
inequity. In some instances, election by districts may actually be required 
by the federal Voting Rights Act. In Gomez v. City of Watsonville (1988), 
the United States Supreme Court affirmed that the at-large elections of city 
council members in Watsonville, California had diluted the voting strength 
of the minority community, and ordered the city to switch to single-member 
district elections. In Thornburg v. Gingles(1986), the Supreme Court | 
announced three preconditions that a plaintiff first must establish to prove 
such a claim. The plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: 





1. The minority community was sufficiently concentrated geographically _ 
that it was possible to create a district in which the minority could elect 
its own candidate. 


2. The minority community was politically cohesive, in that i voters | 
usually supported minority candidates. 


oF There was racially polarized voting among the majority community, 
~ which usually (but not necessarily always), voted for ioe ority candidates 
rather than for the minority candidates. | 


Specifics of SB 976: 


1. Enacts the California Voting Rights Act of 2001. 

Zi —e that an at-large method of election may not be imposed or 
applied in a manntx that results in the dilution or abridgement of the right 
of registered voters Who are members-of a protected class by impairing 

| their ability to elect candidates of their choice or to influence the outcome 
© ofanelection. | | 7 | | 
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. Provides that a violation of the bill is to be established if it is shown that 


racially polarized voting occurs in election for governing boards ofa _ 
political subdivision or in elections incorporating other electoral choices 
by the voters of the\political subdivision. 


. Specifies that the occurrence of racially polarized voting shall be 


determined from examyning results of elections in which candidates are 
members of a protected\class or elections involving ballot measures, or 
other electoral choices that affect the rights and privileges of members of 
the protected class. One sircumstance that may be considered is the 


_ extent to which candidates\who are members of a protected class have 


been elected to the governing body of a political subdivision that is the 
subject of an action based on this bill. In multi-seat at-large districts, 
where the number of candidates who are members of a protected class is 
fewer than the number of seats available, the felative group-wide support 


received by candidates from mémbers of the’ protected class shall be the 
basis for the racial polarization analysis. 


. States that proof of an intent on the part of the voters or elected officials 


to discriminate against a protected dlass As not required. 


. Specifies that other factors such as thé history of discrimination, the use 


of electoral devices or other voting prattices or procedures that may 
enhance the dilutive effects of at-large elections, denial of access to those 
processes determining which groups of candidates will receive financial 
or other support in a given election, the extent to which members of the 


protected class bear the effects of past discrimination in areas such as 


education, employment, and health,/which hinder their ability to 
participate effectively in the political process\and the use of overt or 
subtle racial appeals in political campaigns, may also be introduced as 
evidence but these factors are not necessary to ¢stablish a violation of this 
section. | 


. Authorizes a court to impose appropriate remedies) including district- 
based elections, and to award a prevailing non-state‘or non-local 


government plaintiff party reasonable attorney's fees onsistent with 
specified case law as part of the ¢osts. | 


CONTINUED. 
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The bill defines: 


|. “At-large method of election" as any of the following methods of electing 
_ members to the governing body of a political subdivision, and=eesnot 


inchide-anymethod_of district-based elections: 


A. One in which the voters of the entire jurisdiction elect the members to 
the governing body. 


B. One in which the candidates are required to reside within given areas 
of the jurisdiction and the voters of the entire jurisdiction elect the 
members to the governing body. 


C. One which combines at-large elections with district-based elections. 


2. "District-based election" as a method of electing members to the 
governing body of a political subdivision in which the candidate must 
| reside within an election district that is a divisible part of the political 
@ subdivision and is elected only by voters residing within that election - 
district. | 





3. “Political subdivision" as a geographic area of representation created for 
the provision of government services, including, but not limited to, a 
city, a school district, a community college district, or other district 
organized pursuant to statelaw, | | 


4. "Protected class" as a class of voters who are members of a mimosity race, 
| color or language,group, as this class is referenced and defined in the 
Sao A) federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.). 
5. “Racially polarized voting" means voting in which there is a difference in 
the choice of candidates or other electoral choices that are preferred by 
voters in té#e protected class, and in the choice of candidates and electoral 
choices that are preferred by voters 1n the rest of the electorate. The 
methodologies for estimating group voting behavior as approved in 
applicable federal cases to enforce the federal Voting Rights Act (42 / 
| ) U.S.C, Sec. 1973 et seq.) to establish racially polarized voting may be 
& used for purposes of this section to prove that elections are characterized 
arr larger ae ee ee ee 
| ¥ rk. ; : f— : 23.8, 
— Af whee! fool LQ Uobay Kite (¢2-9 
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Comments: 





the problems associated with — 
block voting, particularly those associated With racial or ethnic groups. This 
is important for a state like California to 2 dréss due to its diversity. 


FISCAL EFFECT: Appropriation: No Fiscal Com.: No Local: No 


“4, ” lp 


SUPPORT: (Verified 1/8/02) 


Mexican American ri Defense and rages Fund 


DLW:jk 1/8/02 Senate Floor Analyses 
SUPPORT/OPPOSITION: SEE ABOVE 
eR A END ARERR 
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SENATE THIRD READING 


SB 976 
As Amended June 11, 


(Polanco) 
2002 


Majority vote 


SENATE VOTE:24-10 


BLECTIONS 


JUDICIARY 


SB 976 
Page 1 


ee ee ee eee el 


Ayes:|Longville, Cardenas, 


|Steinberg, Keeley, 
| Shelley 


Ayesd: 


|Corbett, Dutra, Jackson, 
|Longville, Shelley, 
|Steinberg, Vargas, Wayne 


|Nays:|Harman, Bates, Robert 


|Pacheco, 
|Rod Pacheco 


—_—_— we ee eS eS ES ae eee] 


SUMMARY : 


Establishes criteria by which local at-large elections 


may be found to have abridged the rights of certain voters and 


| — 





allows for remedies. 


"2L) Provides that an at-large method of 
imposed or applied in a manner that 
protected class to elect candidates 
ability to influence the outcome of 


Specifically, this bill: 


election may not be 
impairs the ability of a 
of its choice or its 
an election, 


ag a result 


of the dilution or the abridgment of the rights of voters who 
are members of a protected class. | 


"$) Establishes that voter rights have been abridged if it is 
shown that racially polarized voting occurs in elections for 
members of the governing body of the political subdivision or 


im elections incorporating other electoral choices by the 
voters of the political subdivision, 


gee "yacially polarised voting" as voting in which there 
18 a difference in the choice of candidates or other electoral 
choices that are preferred by voters in the protected class, 
and in the choice of candidates and electoral choices that are 
| preferred by voters in the rest of the electorate. 


¥ 


Se eeoraen that the existence of racially polarized voting shall 
"be determined from examining results of elections in which at 
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least one candidate is a member of a protected class or 
elections involving ballot measures, or other electoral 
choices that affect the rights and privileges of members of a 
protected class. In making such a determination the extent to 
which candidates who are members of a protected class and who 
are preferred by voters of the protected class have been 
elected to the governing body of the political subdivision in 
question shall be probative. 


lo. vevavaianes that methodologies for estimating group voting 
behavior, as approved in applicable federal cases to enforce 
the federal Voting Rights Act (VRA), may be used to prove that 
elections are characterized by racially polarized voting. 


}Specifies that proof of an intent on the part of voters or 
elected officials to discriminate against a protected class is 
not required and that the fact that members of a protected 
class are not geographically compact or concentrated may not 
preclude a finding of racially polarized voting. 


“Specifies that other factors, including the use of electoral 
devices or other voting practices or procedures that may 
enhance the dilutive effects of at-large elections, are 
probative but not necessary factors to establish a violation 
of voting rights. : 





s ilehilahinager that upon a finding of racially polarized voting the 
court shall implement appropriate remedies, including the 
imposition of district-based elections. 





[ 9) Provides reasonable attorney fees and litigation expenses for 
the prevailing plaintiff party in an enforcement action. 
Prevailing defendant parties shall not recover any costs, 
unless the court finds the action to be frivolous, 
unreagonable, or without foundation. 


19) Authorizes any voter who 18s a member of a protected class and 
who resides in a political subdivision that is accused of a 
violation of this legislation to file an action in the 
superior court of the county in which the political 
subdivision is located. 


HAISTING LAW: ¥ 


1)Provides for political subdivisions that encompass areas of 
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minority community, and ordered the city to switch to 
single-member district elections. The plaintiffs in the 
Watsonville case were successful in establishing the three 
preconditions created in Gingles. 


As noted above, the Supreme Court in Gingles established three 
conditions that a plaintiff must meet in order to prove that 
at-large districts diluted the voting strength of minority 
communities. This bill requires that only two of those 
conditions be met, and does not require that a minority 
community be sufficiently concentrated geographically to create 
a district in which the minority community could elect its own 
candidate. As such, this bill would presumably make it easier 
to successfully challenge at-large districts. Given that thig 
bill applies to all local districts that elect candidates 
at-large, the impact of this bill could be significant. If the 
minority community is not sufficiently geographically compact, 
1t 1s unclear what benefit would result from eliminating 








the at-large election system within the Los Angeles Community 
College District. In his veto message, the Governor stated that 
the decision to create single-member districts was best made at . | 
the local level, and not by the state..“AB 172 (Fitebauyny of 
1999, which was vetoed, proposed to prohibit at-large elections 
for specified K-12 school districts. That bill was approved by 
the Assembly, but was amended to an unrelated subject in the 
Senate Education Committee. 





Analysis Prepared by: Willie Guerrero / E., R. & C. A. / 
(916) 319-2094 


FN: 0005396 
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representation within the state. With respect to these areas, 
public officials are generally elected by all of the voters of 
the political subdivision (at-large), from districts formed 
within the political subdivision (district-based}, or by some 
combination thereof, | | 


2}Allows voters of the entire political subdivision to determine 
via a local initiative whether public officials are elected by 
divisions or by the entire political subdivision. 


FISCAL EPFECT: None 


a er to the author, this bill "addresses the 
problem of racial block voting, which is particularly harmful to 
a state like California due to its diversity. SB 976 provides a 
Judicial process and criteria to determine if the problem of 
block voting can be established. Once the problem is judicially 
established, the bill provides courts with the authority to 
Fashion appropriate legal remedies for the problem. In 
California, we face a unique situation where we are all 
minorities. We need statutes to ensure that our electoral 
system is fair and open. This measure gives us a tool to move 
us in that direction: it identifies the problem, gives tools to 


deal with the problem and provides a solution." 
~~ 








In Thornburg v. Gingles (1986) 478 U.S. 306, the United Stateg 
Supreme Court announced three preconditions that a plaintiff 
First must establish to prove that an election system diluted 
the voting strength of a protected minority group: 


1)The minority community was sufficiently concentrated 
geographically that it was possible to create a district in 
which the minority could elect its own candidate. 


2)The minority community was politically cohesive, in that 
Minority voters usually supported minority candidates. 


3) There was racially polarized voting among the majority 
community, which usually {but not necessarily always), voted 
for majority candidates rather than for minority candidates. 


In Gomez v. City of Watsonville (1988) 863 F.2d 1407, 1417, 
cert. denied, 489 US 1080,*the United States Supreme Court 
affirmed that at-large elections of city council members in 
Watsonville, California had diluted the voting strength of the 
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® The bill defines: 


|. “At-large method of election" as any of the following methods of electing 
members to the governing body of a political subdivision, and does not 
include any method of district-based elections: 


A. One in which the voters of the entire jurisdiction elect the members to 
the governing body. | 


B. One in which the candidates are required to reside within given areas 
of the jurisdiction and the voters of the entire jurisdiction elect the 
mem \ the governing body. 

hi 


C. One which combines at-large eJections with district-based elections. 





2. "District-based election" as a method of electing members to the 
governing body of a political s¥bdivision in which the candidate must 
reside within an el&ction distri¢t that is a divisible part of the political 
subdivision and is elected only by voters Tesiding within that election 
district. 





| 3. “Political subdivision" a& a/geographic area of representation created for 
¢. the provision of governmnt services, including, but not limited to, a 
re] : city, a school district, ac unity college district, or other district 
organized mares to Fe law. : 
4. "Protected class" as a class of vaters who are members of a minority race, 
color or language group, as this class is referenced and defined in the 
federal Voting Rights/Act (42 U.S.@. Sec. 1973 et seq.). 






5. “Racially polarized yoting" means voting in which there is a difference in 
the choice of candidates or other electoral choices that are preferred by 
voters in the protected class, and in the choice of candidates and electoral 

choices that are preferred by voters.in the rest of the electorate. The 
methodologies for estimating group voting behavior as approved in 
applicable federal cases to enforce the federal Voting Rights Act (42 

, U.S.C. Sec. 1973. et\seq.) to establish racially polarized voting may be 

& used for purposes of this section to prove that elections are characterized 

by racially polarized “eae | | 
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CALIFORNIA LEGISLATIVE OFFICE 





Frincisco Labace, Legiteiied Dyrvctas 


Valeric Srovill Navarcvo, Lewdteetive Adhaiere 
Rita M, Hurt, Lep/sfetime Assistast 


1127 Eleventh Streec, Suite 534° 


Sacramento, CA 95814 
Telephone: (916) 442-1036 
Fax: (916) 442-1743 


Re: SB 976 (Polanco) -- Support 


May 7, 2001 
The Honorable Richard Polanco 
State Capitol, Room 3046 
Sacramento, CA 95814 
Dear Senator Polanco: | 


The American Civil Liberties Union supports SB 976, your bill to provide state law protection 
avainst the vote dilution caused by racially polarized voting. When such voting patterns persist . 
in at-large elections, they result in scvere underrepresentation of African-Americans, Latinos, 
and other protected groups on local governing boards. Statewide, the underrepresentation of 
minority groups on those boards has been dismally and consistently low for decades. Where 
racially polarized voting has led to the exclusion of minorily-preterred candidates, this law 

_ provides for changes in the electoral system so that it more fairly represents the constituencies 
within each jurisdiction. Thus, we support SB 976 because it increases the opportunity to fully 


participate in the political process. 


If you or your staff have any questions or comments, please call us. 


| Sincerely yours, 





A inbiet fed (bew7 [ jrall Norse 
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One of the most frequently cited reasons for changing from at-large to 
district elections 1s the need to overcome a history or pattern of racial 
inequity. In some instances, election by districts may actually be required 
by the federal Voting Rights Act. In Gomez v. City offWatsonville (1988), 
the United States Supreme Court affirmed that the at-large elections of city 
council members in Watsonville, California had diluted the voting strength 
ot the minority community,-and ordered the city to switch to single-member 
district elections. In Thornburg v. Gingles{1986), the Supreme Court 
announced three preconditions that a plaintiff first must establish to prove 
such a claim. The plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: 





{. The minority community was sufficiently concentrated geographically 
that it was possible to create a district in which the minority could elect 
its own candidate. 


2. The minority community was politically cohesive, in that minority voters 
usually supported minority candidates. 





3. There was racially polarized voting among the majority community, 
which usually (but not necessarily always), voted for majority candidates 
rather than for the minority candidates. 


Specifics of SB 976: 
|. Enacts the California Voting Rights Act of 2001. 


2. Provides that an at-large method of election may Hone ened or 
applied in a manner that results in the dilution or abridgement of the right 
of registered voters who are members of a protected class by impairing 
their ability to elect candidates of their choice or to influence the outcome 
of an election. 


3. Provides that a violation of the bill 1s to be established if it is shown that 
racially polarized voting occurs in election for governing boards of a 
q . 
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. Specifies that the occurrence of racially polarized voting shall be 
determined from examining results of elections in which candidates are 
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SENATE ELECTIONS & REAP. COMMITTEE: 5-3, 5/2/01 
AYES: Alpert, Burton, Murray, Ortiz, Perata 
Se Brulte, Johnson, aie anial 


Elections: rights of voters 


Author 


Sciitical vurfedictions fie es , Cities. counties, and nael or other distr icts) are 
generally elected by all of the voters of the political subdivision (at-large) or 
from districts formed within the political subdivision (district-based) or 
some combination thereof. 


Existing law generally permits the voters of the entire local political 
jurisdiction to determine via ballot measure whether the governing board is 
elected at-large or by districts. The processes for placing one of these 
measures on the ballot varies according to the type of jurisdiction. 


Most cities and schoo! or other districts in California elect their soverning 
boards using an at-large election system. ‘The exceptions, those that elect by 
district, tend to be the very large cities and school districts. 
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One of the most frequently cited reasons for changing from at-large to 
district elections is the need to overcome a history or pattern of racial 
inequity. In some instances, election by districts may actually be required 
by the federal Voting Rights Act. In Gomez v. City of Watsonville (1988), 
the United States Supreme Court affirmed that the at-large clections of city 
council members m Watsonville, California had diluted the voting strength © 
of the minority community, and ordered the city to switch to single-member 
district elections. In Thornburg v. Gingles(1986), the Supreme Court 
announced three preconditions that a plaintiff first must establish to prove 
such a claim. The plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: 





1. The minority community was sufficiently concentrated geographically 
that it was possible to create a district in which the minority could elect 
its own candidate. 


2. The minority community was politically cohesive, in that minority voters 
usually supported minority candidates. | 





3. There was racially polarized voting among the majority community, 
which usually (but not necessarily always), voted for majority candidates 
rather than for the minority candidates. 


4 a. 
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1. Prowdes that aeecal political jurisdiction may not employ-an at-large 

methoc’ef election 1f it results in the dilution or the abridgement of the 

rights ager voter who is a member ofa minority race, color 
AN or language er a ed unpairing their ability’to elect candidates of their 

choice or by impatung their ability to influcnce the outcome of an 

election. 









2, Provides that a violation of thi Nene is established if it is shown 
that racially polarized voting’occursin elections for members of the 

governing body or in elegtions incorpor ting other electoral choices by 

dirisdiction. 
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4." pee rctHiodology by which racially polarized — may ‘be 
—__establishe d. hi 


/ 
5. Specifies that the\fact that members of a protected class are not 
geographically compact or concentrated may not preclude a finding of 
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8. Authorizes a court té Loose appropriate remedics, including district- 
\ f based elections, and to award 4 prevailing non-state or non-local 
© government plaintiff party reasonable attorney's fees consistent with 
specified case law as patt of the costs. | 


? ) Comments: 


According to the author, this bill addresses the problems associated with 


block voting, particularly those associated with racial or ethnic groups. This. 


is Important for a state hke California to address due to its diverstty. 


Appropriation: No Fiscal Com.: No Local: No 





| CONTINUED 
Provided by LRI History LLC 


Document received by the CA Supreme Court. 


Page 31 of 37 
Ex. A- 458 


5B 976 | | 
Page 4 











Scan Tee fe 
















a _ ~ERF z i? et “ft = 
t re wt ee a 70) er 
eee eed Wwe oy - 
3 TALE tee oy eo Ae) = 
Bas : ‘ Eirias Be 2 ie 


ee . fe re itaies Th HEE: ieee OL 













Ean pote te ATCC RL GhYAT 
" ae Ss es sas Res vA \ BO 
: fd ue Bm = Bee 
Fi oie hin ee eee ha Et a a 3 JN, tt 
ieesease aE pee et na corp 
oN Pa are) Fe + ce aps 
et (3) chs eat we ate? hel us it) 
Lita et apoties “zeit ae Herel NONE ' “haliot Seo ae Tih ee He Sioa 








CSIR ogee eda uate 
ri Tein nese Week cee 





Document received by the CA Supreme Court. 





Provided by LRI History LLC (tah | Page 32 of 37 
Ex. A- 459 





SENATE FLOOR ANALYSES WORKSHEET a= CONSULTANT: 
ies. 


THIRD READING / CONSENT / (DO AHEAD) 





. —_ Xe 
_ Bill No.: ee fs 


ay a 1 
Eh la - ae T Seal ; 
Autho r : f i ae ae tes x ee X.. , } : 
Amended: Brass OAM 


Vote Required: : 7d 


i. 





: Vote § ~S ; 
SEN, APPROP, COM,: Vote , Date | { 28.8 / NONFISCAL 
SEN, FLOOR: Vote , Date / ASSY FLOOR: Vote , Date 


SUBJECT: © Aes en : } yl Bene of ( Jy CT 


if 
SOURGE : De. La uok Meta mt 


DIGEST: 





ANALYSIS: (Lp (Sy 


FISGAL EFFECT: Appropriation: Wier Fiscal Committee: i Local: "Neh aes 


SUPPORT: Verification Date o 


OPPOSITION: Verifification Date Ef 2, O 


Document received by the CA Supreme Court. 


ARGUMENTS IN SUPPORT: 


ARGUMENTS IN OPPOSITION: 


Provided by LRI History LLC - _ tee | — Page 33 of 37 
Ex. A- 460 


"SENATE COMMITTEE ON ELECTIONS AND REAPPORTIONMENT 








eee 
1 oN 
Cee aaa 
rT ee 
oe at 
tet ae 
oe Tae beat 
tn faye er ae 
7 ee i 
| ae 0 . . -, ape ey 
es . Bier wie see J ‘ 
: ee Senate lor. Don | Per ra a, hair re . sate 8 Gates see 
: e See — See eee . 7 ghishitty, Sneeeey 2 eg ee ae 
“Oe eae . we, deena oat . cl ee arr ere Hobe Ee ak oN gS amt 
vis - shee a a Pi or oe FON OR ag ne eater aan Sows ee : 
a a oat : wees! te Pr eee cae ED a eee eens iis eT bee ag EM te 
‘ ; 4 -f - Poe eet oS ee Ce cr rs Carag tone ete Pan ieee Ca ae eae a, - 
i 1 rus . ee DEUS ee, tots vate u 2 fate Berea Be gees : Poa 
“4 ~ : poe. soem ae uw aghategee ila gw oe oe os Br Fane 
F 2 see ie ok ghee ee Os Seagate ale ee : bashes wet es 
| a wot = eee - eG Sa eee aa - ee ec ag ; ” fr r 
. ee ‘ Tage ese acu ah dese mega “ 2a a a i i 1 whet - 
. . 


BILLNO: $B 976 HEARING DATE: 5/2/01 
AUTHOR: POLANCO ANALYSIS BY: Darren Chesin 
AMENDED: AS TO BE AMENDED 

FISCAL: NO 

SUBJECT: 


At large and district elections: rights of voters 


BACKGROUND: 


Existing law provides that the governing boards of local political jurisdictions (i.e., 
cities, counties, and school or other districts} are generally elected by all of the 
voters of the political subdivision (at-large) or from districts formed within the 
political subdivision (district-based) or some combination thereof. 


Existing law generally permits the voters of the entire local political jurisdiction to 
determine via ballot measure whether the governing board is elected at-large or 
by districts. The processes for placing one of these measures on the ballot 


varies according to the type of jurisdiction. 


Most cities and school or other districts in California elect their governing boards 
using an at-large election system. The exceptions, those that elect by district, 
tend to be the very large cities and school districts. 


One of the most frequentiy cited reasons for changing trom at-large to district 
elections is the need to overcome a history or pattern of racial inequity. In some 
instances, election by districts may actually be required by the federal Voting 
Rights Act. In Gomez v. City of Watsonville (1988), the United States Supreme 
Court affirmed that the at-large elections of city council members in Watsonville, 


| California had diluted the voting strength of the minority community, and ordered 
+. the city to switch to single-member district elections. In Thornburg v. Gingles 


(1986), the Supreme Court announced three preconditions that a plaintiff first 
must establish to prove such a claim. The plaintiffs in the Watsonville case were 
successful in establishing these conditions, which were: 


e The minority community was sufficiently concentrated geographically that it 
was possible to create a district | in which the minority could elect its own 
candidate. 


e The minority community was politically cohesive, in that minority voters 
nines supported minority candidates. 
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/| e There was racially polarized voting among the majority community; which 
usually (but not necessarily always), voted for majority candidates rather than 


for the minority candidates. 
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(a) Provides that a local political jurisdiction may not employ an at-large method 
of election if it results in the dilution or the abridgement of the rights of any 
registered voter who is a member of a minority race, color or language 
group, by impairing their ability to elect candidates of their choice or by 
impairing their ability to influence the outcome of an election. 


(b) Provides that a violation of this prohibition is established if it is shown that 
racially polarized voting occurs In electioris for members of the governing 
body or in elections incorporating other electoral choices by the voters of the 
same EIN 


(c) Defines "racially polarized voting" as voting in which there is a difference in 
the choice of candidates or other electoral choices that are preferred by the 
voters in the protected class, and in the choice of candidates and electoral 
choices that are preferred by voters in the rest of the electorate. 


(d) Specifies the methodology by which racially polarized voting may be 
established. | 


geographically compact or concentrated may not preclude a finding of 
raciaily polarized voting, but may be a factor in determining an appropriate 


(e) Specifies that the fact that members of a protected class are not 
: 
remedy. 

I 


(f) States that proof of an intent on the part of the voters or elected officials to 
discriminate against a protected class is not required. 


(g) Delineates other factors that may be introduced as evidence in order to 
_establish a violation. 


i 
4 
‘ 

(h) Authorizes a court to impose appropriate remedies, including district-based 
elections, and to award a prevailing non-state or non-local government 

_ plaintiff party reasonable attorney's fees consistent with specified case law 
as nen of the costs. 

| 
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COMMENTS: 


: Aevnien to the author, this bill addresses the problems associated with 
; ra { block voting, particularly those associated with racial or ethnic groups. This is 
I a (i ‘important for a state like California to address due to its diversity. 

2. This bill establishes criteria when met, that would serve to prohibit the use of 
at-large elections in local jurisdictions. Unlike the preconditions established 
by the Supreme Court in Thornburg v. Gingles, this bill does not require that 
the minority community be geographically compact or concentrated. Ifa 
minority community is not sufficiently geographically compact to ensure that it 
can elect one of their members from a district, what is gained by eliminating | 
the at-large election system’? 


3. Several bills seeking to promote the use of district-based elections over at- 
| large elections have been pursued in the past. Last year, AB 8 (Cardenas) 
which sought to eliminate the at-large election system within the Los Angeles 
: Community College District, was vetoed by the Governor. In his veto 
message, the Governor stated that the decision to create single-member 
trustee areas is best made at the local level, not by the state. AB 172 
_(Firebaugh) of 1999, which would have prohibited at-large elections for 
specified K-12 schoo! districts, passed this committee but died in the Senate 
Committee on Education. 


Ga | POSITIONS: 
Sponsor: Joaquin Avila, former President, MALDEF; public interest attorney 
Support: None received 


Oppose: None received 
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Senator Don Perata, Chair 





BILL NO: SB 976 | HEARING DATE: 5/2/01 


AUTHOR: POLANCO | ANALYSIS BY: Darren Chesin 


AMENDED: AS TO BE AMENDED 
FISCAL: NO 


SUBJECT: 
At large and district elections: rights of voters 


BACKGROUND: 


Existing law provides that the governing boards of local political jurisdictions (i.e.., 


cities, counties, and school or other districts) are generally elected by all of the 
voters of the political subdivision (at-large) or from districts formed within the 
political subdivision (district-based) or some combination thereof. 


Existing law generally permits the voters of the entire local political jurisdiction to 
determine via ballot measure whether the governing board is elected at-large or 
by districts. The processes for placing one of these measures on the bailot 
varies according to the type of jurisdiction. 


Most cities and school or other districts in California elect their governing boards 
using an at-large election system. The exceptions, those that elect by district, 
tend to be the very large cities and schoo! districts. 


One of the most frequently cited reasons for changing from at-large to district 
elections is the need to overcome a history or pattern of racial inequity. In some 
instances, election by districts may actually be required by the federal Voting 
Rights Act. In Gomez v. City of Watsonville (1988), the United States Supreme 
Court affirmed that the at-large elections of city council members in Watsonville, 
California had diluted the voting strength of the minority community, and ordered 
the city to switch to single-member district elections. In Thornburg v. Gingles 
(1986), the Supreme Court announced three preconditions that a plaintiff first 
must establish to prove such a claim. The plaintiffs in the Watsonville case were 
successful in establishing these conditions, which were: 





The minority community was sufficiently concentrated geographically that it 
was possible to create a district in which the minority could elect its own 
candidate. | | 


e The minority community was politically cohesive, in that minority voters 
usually supporied minority candidates. | 
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e There was racially polarized voting among the majority community, which 
usually (but not necessarily always), voted for majority candidates rather than 
for the minority candidates. 


PROPOSED LAW: 


This bill would establish criteria in state law through which the validity of jocal at- 
large election systems can be challenged in court. Specifically, this bill does all 
of the following: 


(a) Provides that a local political jurisdiction may not employ an at-large method 
of election if it results in the dilution or the abridgement of the rights of any 
registered voter who is a member of a minority race, color or language 
group, by impairing their ability to elect candidates of their choice or by 
impairing their ability to influence the outcome of an election. 


(b) Provides that a violation of this prohibition is established if it is shown that 
facially polarized voting occurs in elections for members of the governing 
_ body or in elections incorporating other electoral choices by the voters of the 
same jurisdiction. 


(c) Defines "racially polarized voting" as voting in which there is a difference fn 
the choice of candidates or other electoral choices that are preferred by the 
voters in the protected class, and in the choice of candidates and electoral 
choices that are preferred by voters in the rest of the electorate. 


(d) Specifies the methodology by which racially polarized voting may be 
established. 


(e) Specifies that the fact that members of a protected class are not 
geographically compact or concentrated may not preclude a finding of 
racially polarized voting, but may be a factor in determining an appropriate 
remedy. 


(f) States that proof of an intent on the part of the voters or elected officials to 
discriminate against a protected class is not required. 


(g) Delineates other factors that may be introduced as evidence in order to 
establish a violation. | 
(h) Authorizes a court to impose appropriate remedies, including district-based 
_ elections, and to award a prevailing non-state or non-local government 
_ plaintiff party reasonable alias a fees consistent with specifi ied case law 
as part of the costs. 
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COMMENTS: - 


1. According to the author, this bill addresses the problems associated with 
block voting, particularly those associated with racial or ethnic groups. This is 
important for a state like California to address due to its diversity. 


2. This bill establishes criteria wnen met, that would serve to prohibit the use of 
at-large elections in local jurisdictions. Unlike the preconditions established 
by the Supreme Court in Thornburg v. Gingles, this bill does not require that 
the minority community be geographically compact or concentrated. Ifa 
minority community is not sufficiently geographically compact to ensure that it 
can elect one of their members from a district, what is gained by eliminating 
the at-large election system’? 


3. Several bills seeking to promote the use of district-based elections over at- 
large elections have been pursued in the past. Last year, AB 8 (Cardenas) 
which sought to eliminate the at-large election system within the Los Angeles 
Community College District, was vetoed by the Governor. in his veto 
message, the Governor stated that the decision to create single-member 
trustee areas is Dest made at the local level, not by the state. AB 172 
(Firebaugh) of 1999, which would have prohibited at-large elections for 
specified K-12 school districts, passed this committee but died in the Senate 
Committee on Education. 


POSITIONS: | 
Sponsor: Joaquin Avila, former President, MALDEF; public interest attorney 
Support: None received 


Oppose: None received 
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SB 976 (Polanco) Oppose 
File {tem # 

Senate Elections & Reapportionment: X-X | 

(AYE: NO: ABS:) 

Senate Appropriations: X-X 

(AYE: NO: ABS;:| 

Vote requirement: 

Version Date: 2/23/01 (as proposed to be amended) 


Quick Summary 


Creates a new state Voting Rights Act that goes far beyond current Supreme 
Court interpretations of the federal Voting Rights law. It will unnecessarily 
increase voting rights litigation in the state. : 


Digest 

Enacts the California Voting Rights Act of 2001, 

Provides that a violation of its provisions shall be established if it is shown that | 
racially polarized voting, as defined, occurs in elections for governing board 


members of a political subdivision. 


Provides that intent to discriminate against a protected class is not required to 
_ establish a violation of its provisions. 


Authorizes a court to impose appropriate remedies, including district-based 
elections, and to award a prevailing plaintiff party reasonable attorneys fees. 


Bac ound 


Existing law provides for public officials in political subdivisions are generally 
elected in at large elections. | 


Existing law generally permits the voters of the entire political subdivision to 
decide the manner of election for the entire district. 


Most school boards and city councils are elected in at-large elections. 


Using the federal Voting Rights Act, several lawsuits have forced local 
jurisdictions to change their voting procedures. In Thornburg v. Gingles, the 
U.S. Supreme Court set out a three-part test to determine whether at-large 
elections violated the Voting Rights Act: 
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1. The minority community was sufficiently concentrated geographically that it 
was possible to create a district in which the minority could elect its own 
candidate. 

2. The minority community was notiiicsiie cohesive, in that minority voters 
usually supported minority candidates. 

3, There was racially polarized voting among the majority community, which 
usually voted for majority candidates rather than for the minority candidates. 


Applying the Gingles test in Gomez v. City of Watsonville, the United States 
Supreme Court affirmed that the at-large elections for city council violated the 
Voting Rights Act by diluting Hispanic voting strength. The Court ordered 
single-member district elections. 


Analysis 


This bill is unnecessary. The federal Voting Rights Act already protects 
minorities from harm created by at-large elections. 


This bill does not require geographic concentration for a finding of racially 
polarized voting. Ifa minority group is not geographically concentrated, how 
will single-member districts change the results? 


It also permits other factors to be considered including use of electoral devices 
or other voting practices or procedures; the extent to which members of the 
protected class bear the effects of past discrimination in areas such as 
education, employment, and health, which hinder their ability to participate 
effectively | in the political process, and the use of overt or subtle racial appeals 
in political campaigns. 


Add those factors to the provisions permitting attorneys’ fees and this bill is the 


full-employment act for voting rights act lawyers and creates a whole new area 
for trial lawyers to have a field day. 


Support & Opposition Received 


None received. dx ge 


Consultant: Cynthia Bryant teal 


—U paln, 06, Pmepate brrwiet, 
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SB 976 
SENATE E&R COMMITTEE 
WEDNESDAY, MAY 2, 2001, 9:30 A.M. 
ROOM 3191 


STATEMENT 


MY NAME IS SAEED ALI AND, WITH THE CHAIR'S PERMISSION, | AM | 
PRESENTING THIS MEASURE AT THE REQUEST OF SENATOR POLANCO 
WHO IS ABSENT TODAY. 


THIS BILL ADDRESSES THE PROBLEM OF RACIAL BLOC VOTING. BLOCK 
VOTING, PARTICULARLY WHEN ASSOCIATED WITH RACIAL OR ETHNIC 
GROUPS IS HARMFUL TO A STATE LIKE CALIFORNIA DUE TO ITS ~ 
DIVERSITY. 


~ SN 976 PROVIDES A JUDICIAL PROCESS AND CRITERIA TO DETERMINE 
IF THE PROBLEM OF BLOCK VOTING CAN BE ESTABLISHED. THEN, 
THE BILL PROVIDES COURTS WITH APPROPRIATE LEGAL REMEDIES 
~ FOR THE PROBLEM. ONE OF THE REMEDIES IS ELECTION BY DISTRICT. 


SPECIFICALLY, THIS BILL aa ALL OF THE FOLLOWING: 


7 PROVIDES THAT A LOCAL POLITICAL JURISDICTION MAY NOT 
DILUTE OR ABRIDGE THE RIGHTS OF ANY REGISTERED VOTER WHO 
IS A MEMBER OF A MINORITY RACE, COLOR OR LANGUAGE GROUP, 
BY IMPAIRING THEIR ABILITY TO ELECT CANDIDATES OF THEIR: 
CHOICE OR BY IMPAIRING THEIR pemmaht TO INFLUENCE THE 
OUTCOME OF AN ELECTION. | 


2. PROVIDES THAT A VIOLATION OF THIS PROHIBITION IS 
ESTABLISHED IF IT IS SHOWN THAT RACIALLY POLARIZED VOTING 
OCCURS IN ELECTIONS FOR MEMBERS OF THE GOVERNING BODY 
OR IN ELECTIONS INCORPORATING OTHER ELECTORAL CHOICES 

«BY THE VOTERS OF THE SAME JURISDICTION. 
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3. DEFINES "RACIALLY POLARIZED VOTING" AS VOTING IN WHICH 

THERE |S A DIFFERENCE IN THE CHOICE OF CANDIDATES OR 
OTHER ELECTORAL CHOICES THAT ARE PREFERRED BY THE 
VOTERS IN THE PROTECTED CLASS, AND IN THE CHOICE OF. 
CANDIDATES AND ELECTORAL CHOICES THAT ARE PREFERRED BY 
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VOTERS IN THE REST OF THE ELECTORATE. 


4, SPECIFIES THE METHODOLOGY BY WHICH RACIALLY POLARIZED 
VOTING MAY BE ESTABLISHED. 


5. SPECIFIES THAT THE FACT THAT MEMBERS OF A PROTECTED 
CLASS ARE NOT GEOGRAPHICALLY COMPACT OR CONCENTRATED 
MAY NOT PRECLUDE A FINDING OF RACIALLY POLARIZED VOTING, 
BUT MAY BE A FACTOR IN DETERMINING AN APPROPRIATE 
REMEDY. 


6. AUTHORIZES A COURT TO IMPOSE APPROPRIATE REMEDIES, 
INCLUDING DISTRICT-BASED ELECTIONS, AND TO AWARD A 
PREVAILING NON-STATE OR NON-LOCAL GOVERNMENT PLAINTIFF 
PARTY REASONABLE ATTORNEY'S FEES CONSISTENT WITH 
SPECIFIED CASE LAW AS PART OF THE COSTS. | 


COMMITTEE ANALYSIS 
THE STAFF ANALYSIS POINTS OUT TWO ISSUES (ITEMS 2 AND 3) 


1. THE ANALYSIS ASKS: IF A MINORITY COMMUNITY IS NOT 

— SUFFICIENTLY GEOGRAPHICALLY COMPACT TO MEET THE 
THORNBURG V GINGLES REQUIREMENT SO THAT THE COMMUNITY . 
CAN ELECT ONE OF THEIR MEMBERS FROM A DISTRICT, WHAT IS 
GAINED BY ELIMINATING THE AT-LARGE ELECTION SYSTEM? 


‘THERE ARE THREE ANSWERS TO THIS QUESTION. 
FIRST, THORNBURG V GINGLES IS LIMITED IN 1TS SCOPE. IT APPLIES 
TO APPLICATIONS OF THE FEDERAL VOTING RIGHTS ACT. ANY STATE 
LAWS THAT EXPAND VOTING RIGHTS BEYOND THE FEDERAL 
‘STATUTES ARE NOT IMPACTED BY THE CASE. 


SECOND, ALTHOUGH A PARTICULAR GROUP MAY BE TOO SMALL TO 
ENSURE THAT ITS OWN CANDIDATE IS ELECTED, THE GROUP MAY 
STILL BE ABLE TO FAVORABLY INFLUENCE THE ELECTION OF A 
CANDIDATE. THIS INFLUENCE MAY ONLY COME ABOUT WITH 
DISTRICT RATHER THAN AT-LARGE ELECTIONS. 
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SPECIFIC STATUTES THAN THOSE IN SIMILAR FEDERAL LEGISLATION. 
FOR EXAMPLE, WE CREATED THE UNRUH CIVIL RIGHTS ACT AS WE 
NEEDED TO PROVIDE BETTER AND MORE SPECIFIC STATUTES SUITED 
TO OUR NEEDS THAN THOSE IN FEDERAL CIVIL RIGHTS STATUTES. 


MEMBERS, AFTER THE 2000 CENSUS, IN CALIFORNIA, WE ARE FACING 
A UNIQUE SITUATION WHERE WE ARE ALL MINORITIES. WE NEED 
STATUTES TO ENSURE THAT OUR ELECTORAL SYSTEM IS FAIR AND 
OPEN. THIS MEASURE GIVES US A TOOL TO MOVE US IN THAT 
DIRECTION: IT IDENTIFIES THE PROBLEM, GIVES TOOLS TO DEAL 
WITH THE PROBLEM AND PROVIDES A SOLUTION. 


2. FINALLY, THE COMMITTEE ANALYSIS REFERENCES SEVERAL BILLS 
THAT DEALT WITH PROMOTING THE USE OF DISTRICT-BASED 
ELECTIONS OVER AT-LARGE ELECTIONS. 


THIS MEASURE IS DIFFERENT: IT DOES NOT SAY THAT DISTRICT 
ELECTIONS ARE THE ONLY MEANS. THIS MEASURE SAYS THAT WE 
NEED TO ATTACK BLOCK VOTING AND, IF BLOCK VOTING IS __ 
ESTABLISHED IN A COURT OF LAW, THEN IT ALLOWS A COURT TO | 
IMPOSE REMEDIES INCLUDING DISTRICT ELECTIONS. AS YOU CAN SEE, 
— THIS BILL IS QUITE DIFFERENT. 
| HAVE TWO WITNESSES: JOAQUIN AVILA, A DISTINGUISHED VOTING 
RIGHTS ATTORNEY, FORMER GENERAL COUNSEL AT MALDEF AND A 
MACARTHUR FELLOW AND ALAN CLAYTON, LA COUNTY CHICANO 
EMPLOYEES ASSOCIATION and the CALIFORNIA LATINO ~ 
REDISTRICTING COALITION. 


| REQUEST AN AYE VOTE. 
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: 
SENATE RULES COMMITTEE ) SB 976 
Office of Senate Floor Analyses | 

1020 N Street, Suite 524 

(916) 445-6614 Fax: (916) 327-4478 


THIRD READING 


Bill No: SB 976 
Author: Polanco (D) 
Amended: 3/1/01 

Vote: 21 


SENATE ELECTIONS & REAP. COMMITTEE: 5-3, 5/2/01 
AYES: Alpert, Burton, Murray, Ortiz, Perata 
NOES: Brulte, Johnson, Poochigian 


SUBJECT: Elections: rights of voters 


SOURCE: Author 


DIGEST: This bill establishes criteria in state law through which the 
validity o of at- a election systems can be challenged in court. 


ANALYSIS: Heatatine law provides that the governing boards of local 
political jurisdictions (1.e., cities, counties, and school or other districts) are 
generally elected by all of the voters of the political subdivision (at-large) or 
from districts formed within the political subdivision (district-based) or 
some combination thereof. 


Existing law generally permits the voters of the entire local political 
jurisdiction to determine via ballot measure whether the governing board is 
_ elected at-large or by districts. The processes for placing one of these | 
measures on the ballot varies according to the type of jurisdiction. 


Most cities and school or other districts in California elect their governing 
boards using an at-large election system. The exceptions, those that elect by 
district, tend to be the very large cities and school districts. 


~ CONTINUED 
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One of the most frequently cited reasons for changing from at-large to 
district elections is the need to overcome a history or pattern of racial 
inequity. In some instances, election by districts may actually be required 
by the federal Voting Rights Act. In Gomez v. City of Watsonville (1988), 
the United States Supreme Court affirmed that the at-large elections of city 
council members in Watsonville, California had diluted the voting strength 
of the minority community, and ordered the city to switch to single-member 
district elections. In Thornburg v. Gingles(1986), the Supreme Court 
announced three preconditions that a plaintiff first must establish to prove 
such a claim. The plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: 





1. The minority community was sufficiently concentrated geographically 
that it was possible to create a district in which the minority could elect 
its own candidate. | 


2. The minority community was politically cohesive, in that minority voters 
usually supported minority candidates. 


3. There was racially polarized voting among the majority community, 
which usually (but not necessarily always), voted for majority candidates 
rather than for the minority candidates. 


Specifics of SB 976: 
I. Enacts the California Voting Rights Act of 2001. 


2. Provides that an at-large method of election may not be imposed or 
applied in a manner that results in the dilution or abridgement of the right 
— of registered voters who are members of a protected class by impairing 
their ability to elect candidates of their choice or to influence the outcome 
of an election. 


3. Provides that a violation of the bill is to be established if it is shown that 
racially polarized voting occurs in election for governing boards of a 
political subdivision or in elections incorporating other electoral choices 
by the voters of the political subdivision. _ | 
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members of a protected class or elections involving ballot measures, or 
other electoral choices that affect the rights and privileges of members of 
the protected class. One circumstance that may be considered is the 
extent to which candidates who are members of a protected class have 
been elected to the governing body of a political subdivision that is the © 
subject of an action based on this bill. In multi-seat at-large districts, 
where the number of candidates who are members of a protected class is 
fewer than the number of seats available, the relative group-wide support 
received by candidates from members of the protected class shall be the 
basis for the racial polarization analysis. 


5. States that proof of an intent on the part of the voters or elected officials 
to discriminate against a protected class is not required. 


6. Specifies that other factors such as the history of discrimination, the use 
of electoral devices or other voting practices or procedures that may 
enhance the dilutive effects of at-large elections, denial of access to those 
processes determining which groups of candidates will receive financial. 
or other support in a given election, the extent to which members of the 
protected class bear the effects of past discrimination in areas such as 
education, employment, and health, which hinder their ability to 
participate effectively in the political process, and the use of overt or 
subtle racial appeals in political campaigns, may also be introduced as 
evidence but these factors are not necessary to establish a violation of this 
section. 


7, Authorizes a court to impose appropriate remedies, including district- 
based elections, and to award a prevailing non-state or non-local 
government plaintiff party reasonable attorney's fees consistent with 
specified case law as part of the costs. 


The bill defines: 


l. "At-large method of election" as any of the following methods of electing 
_ members to the governing body of a political subdivision, and does not 
include any method of district-based elections: 
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A. One in which the voters of the entire jurisdiction elect the members to 
the governing body. . | 
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FISCAL EFFECT: Appropriation: No Fiscal Com.: No Local: No 


DLW:jk 5/8/01 Senate Floor Analyses 
SUPPORT/OPPOSITION: NONE RECEIVED 
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SENATE RULES COMMITTEE SB 976 
Office of Senate Floor Analyses 

1020 N Street, Suite 524 

(916) 445-6614 Fax: (916) 327-4478 








ADING 





SENATE ELECTIONS & REAP. COMMITTEE: 5-3, 5/2/01 
AYES: Alpert, Burton, Murray, Ortiz, Perata 
NOES: Brulte, Johnson, Poochigian 


SENATE FLOOR: 16- 10, 5/30/01 

AYES: Alarcon, Chesbro, Dunn, Escutia, Figueroa, Karnette, Kuehl, 
Murray, Peace, Polanco, Romero, Scott, Soto, Speier, Torlakson, Vincent. 

NOES: Ackerman, Brulte, Haynes, Johannessen, Knight, McClintock, 
McPherson, Morrow, Oller, Poochigian 





SUBJECT: Elections: nghts of voters 


SOURCE: Author 


DIGEST: This bill establishes criteria in state law through which the 
validity of at-large election systems can be challenged in court. 


ANALYSIS: Existing law provides that the governing boards of local 
political jurisdictions (1.e., cities, counties, and school or other districts) are 
generally elected by all of the voters of the political subdivision (at-large) or 
from districts formed within the political subdivision (district-based) or 
some combination thereof. 
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elected at-large or by districts. The processes for placing one of these . 
measures on the ballot varies according to the type of jurisdiction. 





Most cities and school or other districts in California elect their governing 
boards using an at-large election system. The exceptions, those that elect by 
district, tend to be the very large cities and school districts. 


One of the most irequently cited reasons for changing from at-large to 
district elections is the need to overcome a history or pattern of racial 
inequity. In some instances, election by districts may actually be required 
by the federal Voting Rights Act. In Gomez v. City of Watsonville (1988), 
the United States Supreme Court affirmed that the at-large elections of city 

- council members in Watsonville, California had diluted the voting strength 
of the minority community, and ordered the city to switch to single-member 
district elections. In Thornburg v. Gingles(1986), the Supreme Court 
announced three preconditions that a plaintiff first must establish to prove 
such aclaim. The plaintiffs in the Watsonville case were successful in 
establishing these conditions, which were: 





1. The minority community was sufficiently concentrated geographically 
that it was possible to create a district in which the minority could elect 
its own candidate. : 





2. The minority community was politically cohesive, in that minority voters. 
usually supported minority candidates. 


3. There was racially polarized voting among the majority community, 
which usually (but not necessarily always), voted for maj jority candidates 
rather than for the minority candidates. | 


Specifics of SB 976: 
1. Enacts the California Voting Rights Act of 2001. 
2. Provides that an at-large method of,election may not be imposed or | 
| applied in a manner that results in the dilution or abridgement of the ri ight 


of registered voters who are members of a protected class by impairing 
their ability to elect candidates of their choice or to iniluence the outcome 


: of an election. 
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_ Provides that a violation of the bill is to be established if it is shown that 
_ racially polarized voting occurs in election for governing boards of a 


political subdivision or in elections incorporating other electoral choices 
by the voters of the political subdivision. 


. Specifies that the occurrence of racially polarized voting shall be 
. determined from examining results of elections in which candidates are 


members of a protected class or elections involving ballot measures, or - 
other electoral choices that affect the nghts and privileges of members of 
the protected class. One circumstance that may be considered is the 
extent to which candidates who are members of a protected class have 
been elected to the governing body of a political subdivision that is the 
subject of an action based on this bill. In multi-seat at-large districts, 
where the number of candidates who are members of a protected class is 
fewer than the number of seats available, the relative group-wide support 
received by candidates from members of the protected class shall be the 
basis for the racial polarization analysis. 


. States that proof of an intent on the part of the voters or elected officials 


to discriminate against a protected class is not required. 


. Specifies that other factors such as the history of discrimination, the use 
_ of electoral devices or other voting practices or procedures that may 


enhance the dilutive effects of at-large elections, denial of access to those 
processes determining which groups of candidates will receive financial 
or other support in a given election, the extent to which members of the 
protected class bear the effects of past discrimination in areas such as 
education, employment, and health, which hinder their ability to 
participate effectively in the political process, and the use of overt or 
subtle racial appeals in political campaigns, may also be introduced as 
evidence but these lactors are not necessary to establish a violation of this 
section. 


. Authorizes a court to impose appropriate remedies, including district- 


based elections, and to award a prevailing non-state or non-local 


~ government plaintiff party reasonable attorney's Lees consistent with 


specified case law as part of the ¢ costs. 


~ CONTINUED 
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© ‘The bill defines: 


1. "At-large method of election" as any of the following methods of electing 
members to the governing body of a political subdivision, and does not 
include any method of district-based elections: 





A. One in which the voters of the entire jurisdiction elect the members to . 
the governing body. | 


B. One in which the candidates are required to reside within given areas 
of the jurisdiction and the voters of the entire jurisdiction elect the 
members to the governing body. | 


C. One which combines at-large elections with district-based elections. 


2. "District-based election" as a method of electing members to the 
governing body ofa political subdivision in which the candidate must 
reside within an election district that is a divisible part of the political 
subdivision and is elected only by voters residing within that election 
district. 





3. "Political subdivision" as a geographic area of representation created for 
the provision of government services, including, but not limited to, a 
city, a school district, a community college district, or other district 
organized pursuant to state law. | 


4. "Protected class" as a class of voters who are members of a minority race, 
_ color or language group, as this class is referenced and defined in the 
federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.). 


5. "Racially polarized voting" means voting in which there is a difference in 
the choice of candidates or other electoral choices that are preferred by 
voters in the protected class, and in the choice of candidates and electoral 
choices that are preferred by voters in the rest of the electorate. The 
methodologies for estimating group voting behavior as approved in 
applicable federal cases to enforce the federal Voting Rights Act (42 
U.S.C. Sec. 1973 et seq.) to establish racially polarized voting may be 

used for purposes of this section to prove that elections are characterized 


& by racially aie voting. 
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Comments: 





According to the author, this bill addresses the problems associated with 
block voting, particularly those associated with racial or ethnic groups. This 
is important for a state like California to address due to its diversity. 


FISCAL EFFECT: Appropriation: No FiscalCom.: No Local: No 


DLW:jk 6/1/01 Senate Floor Analyses 
SUPPORT/OPPOSITION: NONE RECEIVED 
KEE END KEE 
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BILL NUMBER: SB 976 INTRODUCED 


BILL TEXT 


INTRODUCED BY Senator Polanco 
FEBRUARY 23, 2001 


An act to add Chapter 1.5 (commencing with Scction 14025) to 
Division 14 of the Elections Code, relating to voting rights. 


LEGISLATIVE COUNSEL'S DIGEST 


SB 976, as introduced, Polanco. Elections: rights of voters. 
_ Existing law provides for political subdivisions that encompass 
munieipal areas of representation within the state. With respect to 
these mrunicipal areas, public officials are generally elected by all 
of the voters of the political subdivision (at-large) or from 
districts formed within the political subdivision (district-based). 
Existing law generally allows the voters of the entire political 
subdivision to determine whether the elected public officials are 
elected by divisions or by the entire political subdivision. 
This bill would provide that a a political subdivision may 


not may dilute or abridge be-subdividedin-amannetthe alts ina den 


ef the right of a registered voter to vote on account of membership 
ina minority race, color or language group. 

This bill would provide that a violation of its provisions shall 
be established if it is shown that racially polarized voting, As 
defined, occurs in elections for governing board members of a 


municipal political subdivision. It would provide that an intent to _ 


‘State Voting Rights Act - April 25, 2001 Draft- | 
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discriminate against a protected class, as defined, is not required 
to establish a violation of this bill. 

This bill would authorize a court to tmpose appropriate remedies, 
including district-based elections, and to award a prevailing 
nonstate or nonlocal government plaintiff party reasonable attorney's 
fees consistent with specified case law as part of the costs. 

Vote: majority. Appropriation: no. Fiscal committee: no. | 


State-mandated local program: no. 
THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 


SECTION 1, Chapter 1.5 (commencing with Section 14025) is added to piwisign 14 of tne 


Elections Code, to read: 
CHAPTER 1.5. RIGHTS OF VOTERS 


14025. This act shall be known and may be cited as the California 
Voting Rights Act of 2001. | 
14026. As used 1n this chapter: 


ry 11 A Or ae sae os a3 al! = a i Ey eT 
a = .,_. i, | Ha " 


a) "At-large method of election" means any of the following 
methods of electing members to the governing body of a political 
subdivision, and does not include any method of district-based 
elections: | | 


(1) One in which the voters of the entire political 
subdivision elect the members to the governing body. 


(2) One in which the candidates are required to reside within 
given areas Of the political subdivision and the voters of the 
entire political subdivision elect the members to the governing 
body. : | - 
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(3) One which combines at-large elections with district- 
based elections. 


(b) "District-based election" means a method of electing members 
to the governing body of a muntetpal political subdivision in which | 
the candidate must reside within an clection district that 1s a 
divisible part of the municipal political subdivision and 1s elected 
only by voters residing within that election district. 
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(d) (c) "Municipal-p Political subdivision" means a geographic area of 
representation created for the provision of sunicipal government 
services, including, but not limited to, a city, a school district, a 


community college district, or other leeal district organized pursuant to the laws of the State of 
California. : 


(c) "Protected class" means a class of voters who are members of a 


minority race, color or language group, as this class is referenced and defined in the federal 
Voting Rights Act, 42 U.S.C. Sec, 1973, et seq. 


(f) "Racially polarized voting" means voting in which there is 
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a difference in the choice of candidates or other electoral choices between-those-who-are 
members-of-a-protected-elass that are preferred by the voters in the protected class, and in the 


choice of candidates and electoral choices that are prefer ed by voters in the rest of the 
electorate. 1e5e-he-are te tinembers-ofine protected € é Bat eet so fa ta pet 9 iv-% 
eleeterate.- The methodologies for estimating group olin behavior as approved in applicable 
federal cases to enforce the federal Voting Rights Act, 42 U.S.C. Sec, 1973, et. seq. to establish 
racially polarized voting may be used for purposes of this section to prove that memane are 


characterized by racially polarized voting. 
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eolerortanesuage- group: An at-large method of election may not be imposed or applied in a 
manner that results in the dilution or the abridgement of the rights of any registered voter who is 


a member of the protected class, as provided in section 14028, by impairing their ability to elect 
candidates of their choice or by tnpairing their ability to influence the outcome of an election. 


14028. (a) A violation of Section 14027 is established if it is 
shown that racially polarized voting occurs in elections for members 


of the governing body of a sunicipal political subdivision or in elections incor peuay other 
electoral choices by the voters of the political subdivision. 


(b) The occurrence of racially polarized voting shall be 
determined from exanuning results of elections in which candidates 


are members of a protected class or elections involving ballot measures, or other electoral 
choices which affect the rights and privileges of members of the protected class. One 
circumstance that may be | 


considered is the extent to which candidates who are members of a 
_ protected class have been elected to the governing body of a _ 


municipal political subdivision that 1s the subject of an actton 

based upon Section 14027 and this section. In multi-seat at-large elections, where the number 
of candidates who are members of a protected class is fewer than the number of seats’ | 
available, the relative group-wide support received by those candidate(s) from members of the 
protected class shall be the basis for the racial polarization analysis. 


(c) The fact that members of a protected class are not 
geographically compact or concentrated may not preclude a finding of © 
racially polarized voting, but may be a factor in determining an 
appropriate remedy. | 

(d) Proof of an intent on the part of the voters or elected 


- officials to discriminate against a protected class is not required. 


(e) Other factors such as the history of discrimination, the use of electoral devices or other. 
voting practices or procedures that may whieh enhance the dilutive effects of at-large elections, 
denial of access to those processes determining which groups of candidates will receive 


financial or other support in a given election candidate-slatine-sreups, the extent to which 
members of the protected class bear the effects of past discrimination in areas such as education, 


employment, and health, which hinder their ability to participate effectively in the political 
process, and the use of overt or subtle racial appeals in political campaigns, may also be 
introduced as evidence but these factors are not necessary to establish a violation of this section. 


14029. Upon a finding of'a violation of Section 14027 and section 14028, the court 


shall implement appropriate remedies, including the imposition of 


district-based elections in-place of at-large districts, that are 


‘State Voting Rights Act - April 25, 2001 Draft- 4 
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tailored to remedy the violation. 
14030. In any action to enforce Section 14027, the court shall 
allow the prevailing plaintiff party, other than the state or 
political subdivision thereof, a reasonable attorney's fee consistent 
with the standards established in Serrano v. Priest (1977) 20 Cal.3d 
25, at including pages 48 and 49, as part of the costs. Prevailing plaintiff 
parties, other than the state or political subdivision thereof, shall 
recover their expert witness fees and cxpenses as part of the costs. 


14031 The California Voting Rights Act of 2001 is enacted to enforce Article 1, Section 7 and 
Article 2, Section 2 of the California State Constitution. 
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AMENDMENTS TO SENATE HILL NO. $876 


Amendment 1 
On page 2, Strike out linea 9 to 13, inclusive, and 
insert: 


(a) “At-large method of election" means any of the 
following methode of electing members to the governing body of a 
political subdivision, and does not include any method of 
district-based elections: | | 
(7) One in which the voters of the entire jurisdiction 
elect the members to the governing body. 

(2) Qne in which the candidates are required to reside 
within given areas of the jurisdiction and the voters of the entire 
Jurisdiction elect the membera to the governing body. : 

| (3) One which combines at-large elections with 
district~-based elections. 


. Amendment 2 
On page d, line 15, strike out "municipal" 


| Amendment 3 
On page 2, line 7, strike out "municipal" 


Amendment 4 
On page 2, strike Out lines 19 ta 21, inclusive, in Line 
e2, Btrike out "(d) "Municipal political" and inaert: 


(c} "Political 


Amendment 5 
On page 2, line 23, strike out "municipal" 
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| On page 4, line 25, strike out "local district" and = 
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On page 2, line 26, strike out "(e)" and insert: 
(d) 


Amendment & 
On page 2, line 27, after "group" insert: 


, aS this class is referenced and defined in the federal Voting 
Rights Act (42 U.S.C. Sec. 1973 et seq.) ) 


Amendment 9 
On page 2, strike out lines 2B to 35, inclusive, and 
insert: 


{e) "Racially polarized voting” means voting in which 
there i6 a difference in the choice of candidates or other electoral 
choices that are preferred by voters in the protected class, and in 
the choice of candidates and electoral choices that are preferred by 
voters in the rest of the electorate. The methodologies for 
estimating group voting behavior ag approved in applicable federal 
Cases to enforce the federal Voting Rights Act (42 U.S.C. Sec. 1973 
et seq.) to establish raclally polarized voting may be used for 
purposes of this section to prove that elections are characterized 
by racially polarized voting. 

14027. An at-large method of election may not be imposed 
Or applied in a manner that results in the dilution ar the 
abridgment of the rights of registered voters who are members of the 
Protected class, as provided in Section 14028, by impairing their 
ability to elect candidates of their choice of their ability to 
influence the outcome of an election. 


Amendment 10 
_ On page 3, lines 3 and 4, strike out "municipal political 
Subdivision" and insert: 


political subdivision or in elections incorporating other electoral 
choices by the voters of the political subdivision 


Amendment 11 
| On page Jj, Strike out lines 5 to 11, inclusive, and 
inert: : ¢ 


(b) The occurrence of racially polarized voting shall be 
determined from examining results of elections in which candidates 
aré members of @ protected clases or elections involving ballot 
measures, or other @electoral cholces that affect the rights and 
privileges of memhers of the protected class. One circumstance that 
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may be considered is the extent to which candidates who are members 
of a protected class have been elected to the governing body of a 
political subdivision that is the subject of an action based on 
Section 14027 and this section. In multi~seat at-large districts, 
where the number of candidates who are members of a protected class 
is fewer than the number of seata available, the relative group-wide 
Support received by candidates from members of the protected class 
Ghall be the basis for the racial polarization analysis. 


Amendment 12 
On page 3, between Lines 17 and 18, insert: 


{e) Other factors such as the history of discrimination, 
the use of electoral devices or other voting practices or proredures 
that may enhance the dilutive effects of at-large electiona, denial 
of access to those processes determining which groups of candidates 
Will receive financlal or other support in a given election, the 
extent to which members of the protected classe bear the effects of 
past discrimination in areas such as education, employment, and 
health, which hinder their ability to participate effectively in the 
political process, and the use of overt or subtje racial appeals in 
political campaigns, may also be introduced as evidence but these 
Factors are not necessary to establish a violation of this section, 


Amendment 13 
On page 3, line 18, after "14027" insert: 
and Section 14028 
Amendment 14 
On page 3, line 20, strike out "in place of at-laroe 
districts" 
Amendment 15 
On page 3, line 25, strike out "at" and insert: 
including 


Amendment 16 
On page 3, below line 26, insert: 


140371. This chapter is oe to Lenina the : 
guarantees of Section 7 of Article J and of Section of Article II of 
the California Constitution... 
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Ex. A- 49] 


No. 8263972 
In the 


Supreme Court 
of the 
State of California 





Pico Neighborhood Association, et al., 
Plaintiffs and Petitioners, 
V. 
City of Santa Monica, 
Defendant and Respondent, 


[PROPOSED] ORDER GRANTING PETITIONERS’ MOTION FOR 
JUDICIAL NOTICE 


After a Decision of the Court of Appeal 
Second Appellate District, Division Eight 
Case No. BC295935 (DEPUBLISHED) 


Appeal from the Superior Court of Los Angeles 


Case No. BC616804 
Honorable Yvette M. Palazuelos 


The Court grants Petitioner’s motion and takes judicial notice of the 
legislative record of Senate Bill 976 (2001-02). 
IT IS SO ORDERED. 


Dated: , 2021 
The Honorable Tani Cantil-Sakauye 
Chief Justice of the Supreme 
Court of California 


Document received by the CA Supreme Court. 


PROOF OF SERVICE 


Iam a citizen of the United States, am over the age of 18 years, and 
not a party to the within entitled action. My business address is 155 Grand 
Avenue, Suite 900, Oakland, CA 94612. I declare that on the date hereof I 
served the following documents: 


PETITIONERS’ MOTION FOR JUDICIAL NOTICE; 
SUPPORTING MEMORANDUM OF POINTS AND AUTHORITIES; 
DECLARATION OF KEVIN SHENKMAN; AND [PROPOSED] 
ORDER THEREON 


By Electronic Service: Based on a court order or an agreement of 
the parties to accept electronic service, I caused the documents to be 
sent to the persons at the electronic service address(es) as set forth 
below 


Via Electronic Filing/Submission: 


(Via electronic submission through the TrueFiling web page at 
www.truefiling.com) 


Appellant’s Counsel 


CITY OF SANTA MONICA 
GEORGE CARDONA (135439) 
Interim City Attorney 
George.Cardona@smgov.net 
1685 Main Street, Room 310 
Santa Monica, CA 90401 
Telephone: (310) 458-8336 


GIBSON, DUNN & CRUTCHER LLP 
THEODORE J. BOUTROUS JR. (132099) 
TBoutrous@gibsondunn.com 
MARCELLUS A. MCRAE (140308) 
MMcrae@gibsondunn.com 

KAHN A. SCOLNICK (228686) 
KScolnick@gibsondunn.com 
TIAUNIA N. HENRY (254323) 
THenry@gibsondunn.com 

DANIEL R. ADLER (306924) 
DAdler@gibsondunn.com 

333 South Grand Avenue 

Los Angeles, CA 90071 

Telephone: (213) 229-7000 

Facsimile: (213) 229-7520 


Document received by the CA Supreme Court. 


BY U.S. MAIL: By placing a true copy of the document(s) listed above for collection and 
mailing following the firm’s ordinary business practice 1n a sealed envelope with postage 
thereon fully prepaid for deposit in the United States mail at Oakland, California addressed 
as set forth below. 


HON. YVETTE M. PALAZUELOS 
Judge Presiding 

Los Angeles County Superior Court 
312 North Spring Street 

Los Angeles, CA 90012 

Telephone: (213) 310-7009 


I declare under penalty of perjury under the laws of the State of 
California that the foregoing 1s true and correct. Executed on this 12th 
day of May 2021, at Oakland, California. 


Stuart inca 


Document received by the CA Supreme Court. 


